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NOTICE OF MOTION  

(Settlement & Fee Approval Motion) 

 

The Plaintiff will make a motion to the Honourable Justice Perell on January 20, 2023, at 10:00 

a.m. or as soon after that time as the motion can be heard by Zoom videoconference. 

PROPOSED METHOD OF HEARING: The motion is to be heard orally. 

THE MOTION IS FOR: 

1. a Declaration and Order that the Settlement Agreement between the Plaintiff and the 

Defendant dated November 14, 2022 (“Settlement Agreement”) is fair, reasonable and in 

the best interests of the Class Members;   
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2. an Order that the Settlement Agreement be approved pursuant to s. 29 of the Class 

Proceedings Act, 1992 and that it shall be implemented in accordance with its terms; 

3. an Order approving the distribution of a Notice of Certification and Settlement Approval 

to the Class; 

4. an Order appointing RicePoint Administration Inc. ("RicePoint") as Claims Administrator;  

5. an Order approving the Plaintiff’s Retainer Agreement with Class Counsel and approving 

and directing the payment of Class Counsel's fees (including disbursements and taxes) in 

accordance with the Settlement Agreement from the Settlement Fund;   

6. an Order approving the levy payable to the Class Proceedings Fund pursuant to Regulation 

771/92 to the Law Society Act; and,  

7. such further declarations, directions and other orders as counsel may advise and this 

Honourable Court deems just and appropriate. 

THE GROUNDS FOR THE MOTION ARE: 

1. The Settlement Agreement, which establishes a Settlement Fund of $8,250,000, is fair and 

reasonable and in the best interests of the Class Members. The parties engaged in extensive 

arm's length negotiations and a mediation before a retired judge before entering into the 

Settlement Agreement.  

2. The Settlement provides Class Members with a remedy that is likely as good or better than 

what  they could reasonably hope to achieve after a successful judgment on the common 

issues. This Settlement avoids the risks associated with proceeding to a contested common 

issues trial; 

3. Class Counsel and the Plaintiff recommend that the Court Approve the Settlement;   
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4. Notice of this hearing to approve the Settlement will be distributed pursuant to the Order 

of the Honourable Justice Perell dated November 15, 2022.  

5. RicePoint is an experienced claims administrator. Its staff have worked on many 

settlements approved by Canadian courts;  

6. Class Counsel’s proposed fee is fair and reasonable. The requested 25% contingency fee is 

set out  in the Retainer Agreement. The Representative Plaintiff fully understood the 

proposed fee before signing the Retainer Agreement; 

7. Class Counsel’s proposed fee reflects the work done and the risks undertaken by Class 

Counsel in litigating this case on behalf of the Class; 

8. Class Counsel’s disbursement request is reasonable;  

9. The proposed fee accords with the case law and principles applied by Ontario courts with 

respect to Class Counsel contingency fees; 

10. Such other grounds as counsel may advise and this Honourable Court may permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the motion: 

1. the affidavit of Peter L. Roy, sworn November 29,  2022; 

2. the affidavit of Jeffrey Lipson, sworn November 29, 2022; and,  

3. such further and other material as counsel may advise and this Honourable Court may 

permit. 

November 29, 2022      ROY O’CONNOR LLP 
1920 Yonge Street, Suite 300 

       Toronto, Ontario 
 M4S 3E2 

 
       David F. O’Connor (LSO No. 33411E) 
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SETTLEMENT AGREEMENT 

Made as of this 14th day of November, 2022 

B E T W E E N: 

Jeffrey Lipson 

(hereinafter “Plaintiff”) 

 and  

Cassels Brock & Blackwell LLP 

(hereinafter “Defendant”) 

(The Plaintiff and Defendant are individually a “Party” and collectively the 
“Parties”) 

WHEREAS the Plaintiff Jeffery Lipson (“Plaintiff”) is the representative plaintiff in a 

class action proceeding bearing Court File Number CV-09-376511-00CP which was 

commenced against the Defendant in the Ontario Superior Court of Justice at Toronto 

pursuant to the Class Proceedings Act, 1992 (Ontario) (“Action”) in relation to the 

Defendant’s preparation of certain legal opinions (the “Opinions”) on the Timeshare 

Program (as defined below);  

AND WHEREAS the Defendant commenced a Third Party Claim (as defined below) 

against the Third Parties (as defined below) claiming, among other things, contribution 

and indemnity for any amounts which the Defendant may have been found to be 

responsible to the Plaintiff; 

AND WHEREAS the counsel who initially acted for the Plaintiff and issued the Action 

was Davies Ward Phillips & Vineberg with Roy Elliott O’Connor LLP and subsequently 

Roy O’Connor LLP assumed carriage of the Action through the certification, appeal, 

discovery, mediation, and settlement steps to date; 

AND WHEREAS by Order of the Court of Appeal for Ontario dated March 19, 2013, 

the Action was certified as a class proceeding; 

AND WHEREAS the Class (as defined below) has been notified of the certification of 
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this action as a class proceeding and the opt-out period is now closed; 

AND WHEREAS the Plaintiff has previously been provided, by the non-party 

Thorsteinssons LLP, with contact information and some information for most Class 

Members (as defined below) regarding the value of their Cash Donations (as defined 

below) in the Program and the number of Timeshare Weeks (as defined below) acquired 

through the Program;   

AND WHEREAS the discovery process has been completed, expert reports regarding 

liability have been exchanged, the Action has been set down for trial, a pre-trial has been 

scheduled for November 14, 2022, and a 30-day trial has been scheduled to commence 

on January 30, 2023;   

AND WHEREAS the Parties and the Named Third Parties (as defined below) attended a 

mediation before the Honourable Frank Morocco, which took place over various days;   

AND WHEREAS the Parties entered into settlement terms for which approval of the 

Defendant Cassels was to be sought and which were subsequently approved by Cassels;  

AND WHEREAS the Parties wish to conclusively resolve the issues which were or could 

have been advanced against the Defendant in the Action; 

AND WHEREAS the Parties understand and acknowledge that this Settlement 

Agreement (as defined below), including the Schedules hereto, must be approved by the 

Ontario Superior Court of Justice and incorporated into a final Settlement Approval Order 

(as defined below); 

NOW THEREFORE in consideration of the covenants, agreements, and releases set 

forth herein and for other good and valuable consideration, the receipt and sufficiency of 

which is hereby acknowledged, the Parties agree as follows: 

DEFINITIONS 

1. In addition to the defined terms in the recitals above and throughout the body of 

this Settlement Agreement, in this Settlement Agreement and its Schedules: 

a. “Action” means the main action commenced by the Plaintiff against the 

Defendant bearing Ontario Superior Court File Number CV-09-376511-
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00CP commenced in Toronto, but excludes the Third Party Claim bearing 

Ontario Superior Court File Number CV-09-376511-00CPA-1.  

b. “Administration Expenses” means all fees, disbursements, expenses, 

costs, taxes and any other amounts incurred or payable by the Plaintiff, 

Class Counsel, or otherwise for the approval, implementation, and operation 

of this Settlement Agreement, including but not limited to the costs of the 

Settlement Administrator and notices, but excluding Class Counsel Fees 

and Class Counsel Disbursements; 

c. “Cash Donation” means the cash portion of any Class Member’s donation 

to the RCAAAs pursuant to the Program; 

d. “Class” means those who meet the certified Class Definition; namely: 

All individuals who applied and were accepted to be beneficiaries 
of the Athletic Trust in 2000, 2001, 2002 and/or 2003 and received 
Timeshare Weeks from the Athletic Trust and donated them, 
together with a cash donation, to one or more of the RCAAAs […] 
 

but excludes any such persons who opted out of this class Action.   
 

e. “Class Action Case Management Judge” means the judge assigned by the 

Court to case manage or oversee the Action; 

f. “Class Counsel” means counsel for the Class in the Action, Roy O’Connor 

LLP;  

g. “Class Counsel Disbursements” means the disbursements and applicable 

taxes incurred by Class Counsel in the prosecution of the Action; 

h. “Class Counsel Fees” means the fees of Class Counsel and any applicable 

taxes or charges thereon; 

i. “Class Member” means a member of the Class; 
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j. “CPF” means the Class Proceedings Fund created pursuant to Section 59.1 

of the Law Society Act and administered by the Class Proceedings 

Committee of the Law Foundation of Ontario; 

k. “CPF Levy” means a levy from the Settlement Fund equal to the amount 

of financial support paid to the Plaintiff by the CPF plus 10% of the balance 

of the Settlement Fund (net of Class Counsel Disbursements, Class Counsel 

Fees, and Administration Expenses) to which the CPF is entitled pursuant 

to Ontario Regulation 771/92, having approved the Plaintiff for financial 

support in 2016; 

l. “Court” means the Ontario Superior Court of Justice; 

m. “Distribution Procedure” means the procedure for distributing the Net 

Settlement Fund described at paragraphs 25 through 41 below; 

n. “Effective Date” means the date following which: (1) a final Settlement 

Approval Order has been granted; and (2) the required dismissal of the 

Action against the Defendant (but not necessarily the dismissal of the Third 

Party Claim as noted in paragraphs 45 and 46 below) has been granted, and 

(3) all appeal periods have expired or, if applicable, all appeals taken from 

such orders have been dismissed;   

o. “Execution Date” means the date this Settlement Agreement is executed 

by the Parties; 

p. “Final Settlement Approval” means the date of issuance of the Settlement 

Approval Order together with the expiration of any appeal periods and, if 

applicable, the dismissal of all appeals taken from such order of the Court; 
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q. “First Stage of the Distribution” means the initial distribution to the Class 

Members of a pro rata share of the Net Settlement Fund as set out in this 

Settlement Agreement;   

r. “Individual Payment” means the payment of a Class Member’s pro rata 

share(s) of the Net Settlement Fund as calculated in paragraphs 27-28 of 

this Settlement Agreement; 

s. “Named Third Parties” means i) Mintz and Partners LLP, ii) Prenick 

Langer LLP, iii) Gardiner Roberts LLP, and iv) the Estate of Ronald Farano;   

t. “Net Settlement Fund” means the amount of the Settlement Fund available 

for distribution to the Class Members following the deduction (as approved 

by the Court) of Class Counsel’s Fees, Class Counsel Disbursements, CPF 

Levy, Administration Expenses, taxes, Plaintiff’s Honorarium (if any) and 

any legal expenses reimbursed or paid to the Plaintiff and certain Class 

Members in respect of the amounts that they paid to Davies Ward Phillips 

& Vineberg (before Class Counsel assumed carriage of this matter on a 

contingency basis) for fees, disbursements, or taxes thereon (the “Davies 

Costs”) if any as may be approved and directed by the Court (the 

“Approved Reimbursed Davies Costs”).  

u. “Notice of Approved Settlement” means the notice, in a form to be agreed 

upon by the Parties acting reasonably and to be approved by the Court, to 

be provided to the Class in the event that this Settlement is approved at the 

Settlement Approval Hearing, a proposed draft of which is attached as 

Schedule “B” hereto; “Notice of Proposed Settlement” means the notice 

of the settlement approval hearing to be approved by the Court and provided 
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to the Class that summarizes this Settlement Agreement and the process by 

which the Parties will seek its approval, in a form to be agreed upon by the 

Parties acting reasonably, a proposed draft of which is attached as Schedule 

“A” hereto; 

v. “Notice Program” is the program for publishing and distributing notices as 

set out in paragraphs 15 through 20 of this Settlement Agreement; 

w. “Plaintiff’s Honorarium” means the amount, if any, approved by the 

Court to acknowledge the role played by the Plaintiff in this Action to be 

paid from the Settlement Fund; 

x. “Program” means the charitable donation program operated from 2000-

2003 by the Athletic Trust of Canada through which Class Members 

received Timeshare Weeks and donated the Timeshare Weeks along with a 

corresponding Cash Donation to an RCAAA; 

y. “RCAAAs” means the Registered Canadian Amateur Athletic Associations 

which received donations pursuant to the Program;  

z. “Released Claims” means any and all manner of claims, crossclaims, 

counterclaims, actions, demands, suits, charges, obligations, debts, setoffs, 

rights of recovery, causes of action, or liabilities of any kind whatsoever 

whether class, individual, or otherwise in nature, whether personal or 

subrogated, known or unknown, suspected or unsuspected, forseen or 

unforseen, actual or contingent, asserted or unasserted, personal or 

subrogated, liquidated or unliquidated, in law or equity, under statute, 

regulation, ordinance, contract, or otherwise in nature for relief of any kind 

(including without limiting the generality of such relief, compensatory, 
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punitive, or other damages, declaratory or injunctive relief, interest, costs, 

expenses, penalties, and professional fees (including Class Counsel Fees)) 

that any of the Releasors, whether directly, indirectly, derivatively, or in any 

other capacity ever had, now have, or hereafter could, shall, or may have at 

any time in the future against the Released Parties relating in any way 

directly or indirectly to the Program, the Opinions, any reliance on the 

Opinions, the acquisition and/or donation of Timeshare Weeks, the Cash 

Donation, as well as any tax consequences, tax credits, tax credit denials, 

tax assessments, tax re-assessments, or settlements with the Canada 

Revenue Agency relating to the Program, the Timeshare Weeks, or the Cash 

Donation and all claims that were raised or which could have been raised in 

the Action.  For the purpose of clarity, the Released Claims include, but are 

not limited to, any claims that arise after the Effective Date, whether known 

or unknown; 

aa. “Releasors” mean individually and collectively, the Plaintiff and each of 

the Class Members and their respective predecessors, agents, 

representatives of any kind, insurers, beneficiaries, successors, heirs, 

executors, administrators, and assigns, whether or not such Class Members 

receive any portion of the Settlement Fund; 

bb. “Released Parties” mean jointly and severally, individually and 

collectively, Cassels Brock & Blackwell LLP and its former, present, and 

future partners, employees, agents, lawyers, insurers, reinsurers, subrogees, 

successors, executors, administrators, beneficiaries, and assigns; 
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cc. “Residue” means the funds remaining in the Net Settlement Fund 

following the First Stage of the Distribution as set out in paragraphs 25 

through 33 of this Settlement Agreement;     

dd. “Second Stage of the Distribution” means the distribution of the Residue 

of the Net Settlement Fund to those Class Members who cashed their 

compensation cheques under the First Stage of the Distribution pursuant to 

paragraphs 34 through 41 of this Settlement Agreement;   

ee. “Settlement” means the settlement between the Plaintiff and the Defendant 

as agreed to in this Settlement Agreement; 

ff. “Settlement Administrator” means such firm as may be appointed by the 

Court to administer this Settlement. The duties of the Settlement 

Administrator are set out at paragraph 9 below;   

gg. “Settlement and Fee Approval Hearing” means the motion returnable 

before the Court for approval of the Settlement; 

hh. “Settlement Approval Order” means the order obtained approving the 

Settlement substantially in the form attached hereto as Schedule “C” (or in 

a form as may be amended upon the written consent of the Parties prior to 

the issuance of the Order);   

ii. “Settlement Fund” means the eight million, two hundred and fifty 

thousand dollars ($8,250,000.00) (CDN) amount to be paid by the 

Defendant;   

jj. “Timeshare Weeks” means the timeshare weeks acquired and donated by 

the Class Members through their participation in the Program;  
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kk. “Third Parties” means all third parties to this Action, including the 

unnamed John Doe parties, persons or entities; 

ll. “Third Party Claim” means the claim commenced by the Defendant 

against the Third Parties in the Action, bearing Ontario Superior Court 

Court File Number CV-09-376511-00CPA-1. 

PARTIES’ EFFORTS  

2. The Parties shall endeavour in good faith to implement the terms and conditions of 

this Settlement Agreement.  

SETTLEMENT FUND 
 

3. In consideration of the terms and covenants herein, within fifteen (15) days of the 

Effective Date, the Defendant shall pay to Class Counsel the $8,250,000.00 

Settlement Fund to be held in Trust.  

4. The Settlement Fund shall be managed and paid out by Class Counsel and the 

Settlement Administrator in accordance with the terms of this Settlement 

Agreement.  Class Counsel and the Settlement Administrator shall not pay out all 

or any part of the monies in the Settlement Fund, except in accordance with the 

Settlement Agreement or an Order of the Court obtained on notice to the Parties. 

5. Once a Settlement Administrator has been appointed, Class Counsel shall transfer 

the Settlement Fund to the trust account of the Settlement Administrator.  

6. The Settlement Fund (or any portion thereof) may be held in an interest-bearing 

trust account subject to the Settlement Administrator and Class Counsel evaluating 

whether it is economical (given any expenses associated with maintaining, 

administering, and reporting with respect to any such interest-bearing account 

relative to the interest to be generated therefrom).  Class Counsel and the Settlement 
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Administrator shall have no liability with respect to the use (or not) of an interest-

bearing account for the Settlement Fund or any portion thereof.  Class Counsel and 

the Settlement Administrator shall maintain the Settlement Fund as provided for in 

this Settlement Agreement.  

7. The Defendant shall have no reversionary interest in and otherwise no right or claim 

to reimbursement or reversion from the Settlement Fund or any portion thereof. The 

Defendant shall bear no risk related to the management or investment of the 

Settlement Fund. The Defendant shall not be required to deposit additional funds 

as a result of investment or other losses to the Settlement Fund or for any other 

reason. 

8. The Settlement Fund is inclusive of all amounts, including, without limitation, 

taxes, interest, costs, Administration Expenses, Class Counsel Fees, Class Counsel 

Disbursements, the Approved Reimbursed Davies Costs, and Plaintiff’s 

Honorarium (if any as may be approved by the Court).  For greater certainty, the 

Defendant shall not be required to make any payments pursuant to this Settlement 

Agreement other than the payment of the Settlement Fund as described in paragraph 

3 above. 

DUTIES OF THE SETTLEMENT ADMINISTRATOR 
 

9. Subject to the terms of this Settlement Agreement, the duties of the Settlement 

Administrator shall include but not be limited to:  

a. Taking, as set out below, reasonable and proportionate steps to verify and/or 

update the Class Members’ contact information that currently is, or may 

become, within the possession of the Parties; 

b. Facilitating dissemination of any notices to the Class as the Settlement may 
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require; 

c. Holding the Settlement Fund or Net Settlement Fund and all 

accrued/accruing interest (if any), maintaining all necessary records, 

providing such calculations as are required hereunder, performing any 

necessary accounting, withholding (if any), reporting, remittance (if any), 

and tax filing functions, making payments as directed by the Settlement 

Approval Order;  

d. Reporting to the Parties and the Court on the administration of this 

Settlement, and 

e. Performing such other duties as implementation of the Settlement Approval 

Order may require. 

THE SETTLEMENT APPROVAL ORDER 

10. Within fifteen (15) days of the Execution Date, the Plaintiff shall serve and file 

materials for a motion for approval of this settlement and issuance of the Settlement 

Approval Order.  The Settlement Approval Order shall be substantially in the form 

set out in Schedule “C” to this Settlement Agreement.  

11. Within seven (7) days of the Execution Date, the Plaintiff shall provide draft motion 

materials for the motion to approve this settlement and issue the Settlement 

Approval Order to counsel for the Defendant to allow counsel to the Defendant to 

review and comment on such materials. 

12. Subject to paragraph 60 below, this Settlement Agreement shall be null and void 

and of no force and effect unless a Settlement Approval Order and the required 

dismissal is granted and the Effective Date occurs. 

 

070



12 
 

IDENTIFICATION OF CLASS MEMBERS 

13.  Class Counsel and/or the Settlement Administrator shall prepare a list of all Class 

Members along with, wherever available, their last known physical address, 

telephone number, and email addresses, as well as the value of their Cash Donations 

in the Program and the number of Timeshare Weeks acquired through the Program.  

Such information will be compiled from information already provided by the non-

party Thorsteinssons LLP.  Class Counsel shall also make reasonable enquiries of 

the following entities in order to improve or update the contact and/or donation 

information of the Class Members:  

a. the Named Third Parties, by their counsel; 

b. Thorsteinssons LLP;  

c. Tuscany Marketing Services or one of its principals via counsel for the 

Named Third Party, Mintz & Partners LLP. 

14. Prior to the distribution of the Notice of Proposed Settlement (as described in 

paragraphs 16 and 17 below), the Settlement Administrator shall also take 

reasonable and proportionate steps (e.g. by using the Canada Post change of address 

database) to verify and/or update the Class Members’ contact information as 

described in paragraph 16 below.  

NOTICE OF THE PROPOSED SETTLEMENT AND FEE APPROVAL 
HEARING 
 
15. Within fifteen (15) days of the Effective Date, the Plaintiff shall bring a motion to 

approve the content and distribution of the Notice of Proposed Settlement.  Subject 

to the direction of the Class Action Management Judge, this motion may proceed 

in person, in writing, or by way of virtual case conference. 

16. Subject to the approval of the Court, the Settlement Administrator and/or Class 
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Counsel shall provide the Notice of Proposed Settlement to the Class Members by 

regular mail, email (to the extent such email addresses are available), by posting 

the Notice of Proposed Settlement on the website(s) controlled by Class Counsel, 

and by press release by Class Counsel.   

17. Any Notice of Proposed Settlements returned to the Settlement Administrator will 

be subject to a reasonable “bad address resolution process” to be recommended 

by the Settlement Administrator, agreed upon by Class Counsel (acting reasonably 

and cost effectively), and approved by the Court. The Notice of Proposed 

Settlement will be re-sent to any new addresses identified through the bad address 

resolution process.  

18. If following the publication and distribution of the Notice of Proposed Settlement 

the Defendant or Named Third Parties receive inquiries from Class Members 

about this Action or this Settlement, they shall re-direct such inquiries to the 

Settlement Administrator or Class Counsel. 

NOTICE OF APPROVED SETTLEMENT 

19. If the Settlement is approved, the Class Members shall be notified of the approval 

by way of the Notice of Approved Settlement. 

20. The Notice of Approved Settlement shall, among other things, enclose a letter 

(“Claim Summary Letter”) from the Settlement Administrator advising 

individual Class Members of the information available, if any, regarding the value 

of their Cash Donation, the number and nature of the Timeshare Weeks (e.g. one 

or two bedroom) they acquired and donated to RCAAAs, and the tax years in which 

they participated in the Program. The Notice of Approved Settlement will also 

request that Class Members confirm the accuracy of the foregoing information as 

072



14 
 

set out in their Claim Summary Letter or, alternatively, correct such information 

(while providing back up documentation verifying or confirming the corrected 

information) by way of regular mail or email to the Settlement Administrator.   

21. Class Members will have sixty (60) days to respond to the Notice of Approved 

Settlement (“Response Period”). 

a. For any Class Member who receives a Claim Summary Letter setting out 

the value of their Cash Donation(s) and who (a) confirms the accuracy of 

the value of their total Cash Donation(s) during that Response Period, or (b) 

does not respond during the Response Period, the information on the Cash 

Donation(s) as set out in their Claim Summary Letter will be used to 

calculate their share of the Net Settlement Fund;  

b. For any Class Member who believes that the information in their Claim 

Summary Letter about their Cash Donation(s) is incorrect, their respective 

Claim Summary Letter will so advise and ask the Class Member to provide 

corrected information regarding their Cash Donation(s), their Timeshare 

Weeks, and the relevant tax years they participated in the Program, as well 

as back up documentation verifying or confirming same (the “Additional 

Information”) within the same 60-day Response Period. 

c. For Class Members for whom the Parties do not have information allowing 

the calculation of their respective Cash Donation(s), their respective Claim 

Summary Letter will so advise and ask the Class Member to provide any 

Additional Information within the same 60-day Response Period.  For such 

Class Members who fail to respond within that 60-day Response Period, 

they will be deemed to have not acquired and donated any Cash Donation(s) 
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or Timeshare Weeks.   

d. Any Notice of Approved Settlement and related Claims Summary Letters 

shall be subject to a potential “reminder program” (whereby some 

reasonable step may be taken to re-contact the Class Member in writing, by 

email or otherwise to remind them a response may be required) to be 

recommended by the Settlement Administrator, agreed upon by Class 

Counsel (acting reasonably and cost effectively), and approved by the 

Court. 

22. The Settlement Administrator shall, within 90 days of the close of the Response 

Period, take reasonable steps to review any Additional Information, and where it 

can make a reasonable conclusion on the accuracy of the Additional Information, 

use that Additional Information to calculate such Class Member’s share of the Net 

Settlement Fund as set out in paragraphs 26 through 28 below.  The Settlement 

Administrator shall be entitled to communicate with Class Members in order to 

seek further information, documentation, or clarification in respect of any 

Additional Information provided. 

23. The cost of the aforesaid Notices and related correspondence and communications 

shall be paid or reimbursed from the Settlement Fund.  

DISTRIBUTION OF NET SETTLMENT FUND  

Deductions 

24. The Settlement Administrator shall deduct and pay out all Administration 

Expenses, Class Counsel Fees, Class Counsel Disbursements, the Approved 

Reimbursed Davies Costs, and Plaintiff’s Honorarium (if any as may be approved 

by the Court). Following the deduction of the foregoing amounts, the Net 
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Settlement Fund shall be distributed to the Class Members in accordance with 

paragraphs 25 through 41 below.   

First Stage of the Distribution 

25. Within 120 days following the close of the Response Period, the Settlement 

Administrator shall make an initial distribution of the Net Settlement Fund as set 

out below (the “First Stage of the Distribution”). 

26. Each Class Member who responded to the Claim Summary Letter or for whom the 

Settlement Administrator has satisfactory information about their Cash Donation(s) 

shall be entitled to receive a payment as part of the First Stage of the Distribution 

from the Net Settlement Fund.  

27. The Settlement Administrator shall calculate each Class Members’ distribution 

from the Net Settlement Fund pro-rata based on the total dollar value of the total 

Cash Donations for all years in question made by the particular Class Member 

divided by the total dollar value of all such Cash Donations for all years in question 

made by all Class Members in the Program, multiplied by the Net Settlement Fund.   

28. For illustrative purposes only, a simplified example of the distribution of the Net 

Settlement Fund follows: i) If the Net Settlement Fund totals $5,000,000; and the 

number of Class Members totals 1,000; iii) and the Class Members’ total cash 

donations to the Program total $20,000,000; then, each Class Member’s pro rata 

share of the Net Settlement Fund shall be calculated as being 25% of the total value 

of their cash donation(s) to the Program. If a Class Member’s cash donation totaled 

$10,000.00, their share of the Net Settlement Fund would amount to $2,500.00.   

29. Within 120 days following the Response Period, as described above, the Settlement 

Administrator shall prepare and deliver payment notification letters (“First Stage 
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Payment Notification Letters”) individualized for each Class Member describing 

the amount of compensation payable to that Class Member as part of the First Stage 

of the Distribution.  Each Class Member will, at the same time, be provided with a 

cheque payable to him/her in the amount of his/her Individual Payment under the 

First Stage of the Distribution.  The First Stage Payment Notification Letter will 

advise Class Members that they may also be entitled to a payment from the Residue 

(if any) and that they should advise the Settlement Administrator of any change of 

their mailing and contact addresses in the next 15 months.  

30. The Settlement Administrator shall deliver the First Stage Payment Notification 

Letters and cheques via regular mail to Class Members’ last known mailing address, 

as may be updated through paragraphs 13 and 14 of this Settlement Agreement.  

31. There are no appeals available from the calculation of any Individual Payment as 

set out in the First Stage Payment Notification Letters as part of the First Stage of 

the Distribution.   

32. Any First Stage Payment Notification Letters and cheques returned to the 

Settlement Administrator will, out of an abundance of caution, be subject to a 

further reasonable and proportionate “bad address resolution process” to be 

recommended by the Settlement Administrator, agreed upon by Class Counsel 

(acting reasonably and cost effectively), and approved by the Court. If such a 

further bad address resolution process does not result in the Class Member in 

question being located, the Individual Payment that would otherwise have been 

payable to that Class Member will remain in Trust and form part of the Residue.  If 

such Class Member is subsequently located and requests his/her Individual 

Payment at any point not longer than 11 months following the earliest date of the 
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first mailing of a First Stage Payment Notification Letter to any Class Member, then 

such Individual Payment may be paid by replacement cheque to the Class Member 

to be delivered by ordinary mail to the Class Member at the updated address that 

they provide and any such replacement cheque must be cashed by the Class 

Member within 30 days.  

33. Any cheques accompanying the First Stage Payment Notification Letters that are 

not returned to the Settlement Administrator and are not cashed by a Class Member 

within 6 months of their issuance may be subject to a “reminder program” (whereby 

some reasonable step may be taken to re-contact the Class Member in writing, by 

email or otherwise to remind them that a cheque was available and could be re-

issued and, if re-issued, must be cashed within 30 days) to be recommended by the 

Settlement Administrator, agreed upon by Class Counsel (acting reasonably and 

cost effectively), and approved by the Court. If such reminder program does not 

result in the re-issuance of a cheque representing the Individual Payment to the 

Class Member in question within 9 months following the earliest date of the first 

mailing of a First Stage Payment Notification Letter to a Class Member, then such 

Individual Payment shall remain in Trust and form part of the Residue.  

Second Stage of the Distribution 

34. The Residue may be used or reserved to pay any reasonable additional or 

reasonably anticipated additional Administration Expenses. 

35. The process to distribute the Residue (after the payment or reserve for the aforesaid 

additional Administration Expenses) will commence thirteen (13) months 

following the earliest date of the first mailing of a First Stage Payment Notification 

Letter to any Class Member.   
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36. The Residue will be distributed among the Class Members who cashed their 

cheques representing their Individual Payment as part of the First Stage of the 

Distribution by calculating their pro rata share of the Residue.  Their pro rata share 

of the Residue will be the total cash value of their Cash Donation(s) relating to the 

Program divided by the total cash value of all Cash Donation(s) relating to the 

Program made by all Class Members who cashed the cheques representing their 

Individual Payment as part of the First Stage of the Distribution, multiplied by the 

total of the Residue available.   

37. The Residue will be paid by cheques mailed to the most up to date address of the 

Class Members who cashed cheques representing their Individual Payment as part 

of the First Stage of the Distribution.  

38. There is no appeal, correction, or challenge relating to this Second Stage of the 

Distribution.   

39. Subject to reasonable discretion of Class Counsel with input from the Settlement 

Administrator and while considering any additional costs, etc., it is not expected 

that this Second Stage of Distribution will be subject to any bad address resolution 

or reminder program. 

40. If there are any funds remaining in Trust following the foregoing and payment of 

all Administration Expenses, the Plaintiff will request that the Court approve the 

payment of that remaining balance to a charity approved by the Parties acting 

reasonably. 

41. Following the completion of the First Stage of the Distribution process and the 

completion of the Second Stage of the Distribution process (as described above), 

and otherwise at other times at the reasonable request of either Party or the Court, 
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the Settlement Administrator will provide a report on the results of the distribution 

of the Net Settlement Fund to Class Counsel, who in turn will update the Defendant 

and thereafter will report to the Court in person or in writing if and as the Court 

may direct.  

RELEASES & COVENANTS NOT TO SUE 

42. Subject to the approval by the Court of this Settlement Agreement, Class Members: 

a. Shall be conclusively deemed to have, and by operation of the Settlement 

Approval Order shall have, fully, finally, and forever released, relinquished 

and discharged all Released Claims as against the Released Parties;  

b. Shall not assert or prosecute any of the Released Claims against the 

Released Parties in any other action or proceeding in this or any other 

jurisdiction; 

c. Shall not assert or prosecute any claim whether for damages, disgorgement, 

injunctive relief, declaratory relief, or other relief of any other kind against 

anyone who could claim over against the Released Parties in respect of the 

Released Claims whether for damages, disgorgement, injunctive relief, 

declaratory relief, or relief of any other kind; and,  

d. Shall not bring any cause of action, proceeding, claim, action, suit or 

demand, or in any way commence, or continue any proceeding, claim, 

action, suit or demand, in any jurisdiction, against the Released Parties in 

respect of the Released Claims. 

43. Notwithstanding any other terms in this Settlement Agreement, it is the intent of 

the Parties hereto that the Released Parties shall not be liable, either at the present 

or in the future, to make any payment to the Class Members whatsoever in respect 
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of the Released Claims and the Action, other than the payment by the Defendant of 

$8,250,000.00 as set out in paragraph 3 above.   

44. The Plaintiff hereby acknowledges and agrees, and the Class Members are hereby 

advised and are deemed to have acknowledged and agreed, that the Plaintiff, Class 

Counsel, the Defendant, and its counsel have no obligation to provide and are in 

fact not providing any advice about any potential taxes, tax consequences, tax 

obligations, deductions, financial or tax reporting or filing 

obligations/requirements, remittance obligations, withholdings, or any other 

potential consequences or any other payment, remittance, reporting or filing 

obligations (whether statutory, regulatory or otherwise) relating to any 

compensation payable to Class Members under the Settlement.  The Class 

Members shall have no claims or remedies as against the Plaintiff, Class Counsel, 

the Defendant, or its counsel in respect of the foregoing matters.  Class Members 

are advised to seek their own independent tax, financial, accounting, legal or other 

advice in respect of the foregoing matters.   

THIRD PARTY CLAIM 

45. Nothing in this Settlement Agreement is or shall be construed to restrict the 

Defendant’s ability to accept any contribution from Third Parties towards the 

settlement of the Third Party Claim or to pursue any claims for contribution or 

otherwise from the Third Parties.    

46. If and to the extent that the Defendant chooses to pursue the Third Party Claims, 

the Defendant (and not the Plaintiff) shall be responsible for any costs sought or 

claimed by any such Third-Party pursued by the Defendant.  For clarity, no costs 

sought by or awarded to any Third Party shall be sought from, awarded against or 
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payable by the Plaintiff, the Class, or Class Counsel.       

DENIAL OF LIABILITY 

47. The Defendant denies all claims made by the Plaintiff against it in this Action.  

Without limiting the generality of the foregoing, the Defendant denies that its 

Opinions regarding the Program were negligent and/or that it made any 

misrepresentations regarding the Program.  

48. This Settlement Agreement shall not be deemed or construed to be an admission or 

evidence of any breach or violation of any duty, contract, warranty, statute, rule, 

regulation or law, or of any liability or wrongdoing by the Defendant, or of the truth 

of any of the claims or allegations alleged in the Action or otherwise, and such is 

specifically denied by the Defendant.  

49. The Parties agree that whether or not this Settlement Agreement is finally approved 

or is terminated, neither the Settlement nor any document or statement relating to 

it shall be offered in evidence in any other action or proceeding in any court, agency, 

or tribunal, except to seek court approval of this Settlement Agreement, obtain the 

required dismissals, give effect to and enforce the provisions of this Settlement 

Agreement, by a Released Party to defend against the assertion of any Released 

Claims, or for purposes of the fee approval motion.  

RESPONSIBILITY FOR FEES, DISBURSEMENTS & TAXES 

50. The Defendant shall not be liable for any Class Counsel Fees, Class Counsel 

Disbursements, or taxes of any of the experts, advisors, agents, or representatives 

retained by Class Counsel, the Plaintiff or the Class Members, or any lien of any 

person on any payment to any Class Member from the Settlement Fund.  

51. The Defendant recognizes that Class Counsel Fees and Class Counsel 
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Disbursements payable are a matter between Class Counsel and the Class, subject 

to approval by the Court.  The Defendant will not object to or oppose Class 

Counsel’s request for approval of Class Counsel Fees and Disbursements (or any 

Davies Costs sought for reimbursement) so long as such amounts do not exceed the 

amount set out in its Retainer with the Representative Plaintiff.  

COURT APPROVAL OF CLASS COUNSEL FEES & DISBURSEMENTS 

52. Class Counsel will seek the Court’s approval to pay Administration Expenses, 

Class Counsel Disbursements, Class Counsel Fees, taxes thereon, the 

reimbursement for the Davies Costs, and the Plaintiff’s Honorarium 

contemporaneous with seeking approval of this Settlement Agreement. The 

foregoing shall be reimbursed and paid solely out of the Settlement Fund after the 

Effective Date. Except as provided herein, Administration Expenses may only be 

paid out of the Settlement Fund after the Effective Date. No other Class Counsel 

Fees and Disbursements (or any other counsel fees and disbursements) shall be paid 

from the Settlement Fund prior to the Effective Date. 

53. The approval, or denial, by the Court of any requests for Class Counsel Fees (or the 

reimbursement for Davies Costs) to be paid out of the Settlement Fund are not part 

of the Settlement provided for herein, except as expressly provided in paragraph 52, 

and are to be considered by the Court separately from its consideration of the 

fairness, reasonableness, and adequacy of the Settlement provided for herein. 

54. For greater certainty, the failure of the Court to approve a request for Class Counsel 

Fees or the Davies Costs has no impact or effect on the rights and obligations of the 

Parties to the Settlement Agreement, shall not affect or delay the issuance of the 

Settlement Approval Order, and shall not be grounds for termination of the 

082



24 
 

Settlement Agreement. 

DISMISSAL OF THE MAIN ACTION 

55. In the event that this Settlement Agreement is approved, the Action against the 

Defendant shall be dismissed with prejudice and without costs pursuant to the terms 

of the Settlement Approval Order, substantially in the form attached as Schedule 

“C”. 

TERMINATION OF SETTLEMENT AGREEMENT  

56. The Plaintiff or Defendant may terminate this Settlement Agreement only in the 

event that:  

a. The Court declines to grant a Settlement Approval Order substantially in 

the form attached as Schedule “C” or if any such Settlement Approval Order 

is overturned or reversed in whole or in part on appeal; or, 

b. The Court declines to grant an Order dismissing the Action against the 

Defendants with prejudice and without costs. 

57. In addition, if the Settlement Fund is not paid in accordance with paragraph 3 above, 

the Plaintiff shall have the right to terminate this Settlement Agreement, at his sole 

discretion. 

58. To exercise a right of termination under paragraph 56 or 57, the terminating party 

shall deliver a written notice within thirty (30) days following an event described 

above. 

IF SETTLEMENT AGREEMENT TERMINATED   

59. If this Settlement Agreement is not approved, is terminated in accordance with its 

terms, or otherwise fails to take effect for any reason: 
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a. No motion to approve this Settlement Agreement, which has not been 

decided, shall proceed;  

b. The Parties will cooperate in seeking to have any orders made in respect of 

this Settlement Agreement set aside and declared null and void and of no force or 

effect; 

c. All negotiations, statements, proceedings, and other matters relating to the 

settlement and the Settlement Agreement shall be deemed to be without prejudice 

to the rights of the Parties, and the Parties shall be deemed to be restored to their 

respective positions existing immediately before the Settlement Agreement was 

executed; and 

d. Without limiting the generality of subparagraph c immediately above, the 

Defendant shall retain any and all available defences to the Action and the 

Plaintiff/Class shall retain all of their claims, rights, and interests relating to the 

Action and what are defined as the Released Claims. 

SURVIVAL OF PROVISIONS AFTER TERMINATION   

60. If this Settlement Agreement is not approved, is terminated, or otherwise fails to 

take effect for any reason, the provisions of paragraphs 47 through 49 and the 

definitions and Schedules applicable thereto shall survive the termination and 

continue in full force and effect. The definitions and Schedules shall survive only 

for the limited purpose of the interpretation of paragraphs 47 through 49 within the 

meaning of this Settlement Agreement, but for no other purposes. All other 

provisions of this Settlement Agreement and all other obligations pursuant to this 

Settlement Agreement shall cease immediately. 
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PUBLIC STATEMENTS  

61. The Parties shall not make any public announcements, statements, press releases, 

comments, website postings (e.g. “FAQs”), responses to media inquiries, or 

communications whatsoever (“Public Statement(s)") without prior written notice 

to counsel for the other Party reasonably in advance of the Public Statement being 

made.  

62. Any Public Statements made by the Plaintiff or Class Counsel shall contain 

reasonable neutral commentary and fairly reflect the Defendant’s denial of liability 

contained in paragraphs 47 through 49 above. 

MOTIONS FOR DIRECTIONS AND ONGOING JURISDICTION 

63. The Parties may apply to the Court as may be required for directions in respect of 

the interpretation, implementation, operation and administration of this Settlement 

Agreement. 

64. All motions contemplated by this Settlement Agreement shall be on notice to the 

Parties. 

65. The Court shall retain and exercise continuing and ongoing jurisdiction with respect 

to implementation, administration, interpretation and enforcement of the terms of 

this Settlement Agreement.  The Plaintiff, Class Members, and the Defendant attorn 

to the jurisdiction of the Court and motions styled in this Action before the Class 

Action Case Management Judge for such purposes.  

HEADINGS, ETC. 

66. In this Settlement Agreement: 
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a. The division of the Settlement Agreement into sections and the insertion of 

headings are for convenience of reference only and shall not affect the construction 

or interpretation of this Settlement Agreement; and 

b. The terms “this Settlement Agreement,” “hereof,” “hereunder,” “herein,” 

and similar expressions refer to this Settlement Agreement and not to any particular 

section or other portion of this Settlement Agreement. 

COMPUTATION OF TIME 

67. In the computation of time in this Settlement Agreement, except where a contrary 

intention appears, where there is a reference to a number of days between two 

events, the number of days shall be counted by excluding the day on which the first 

event happens and including the day on which the second event happens, including 

all calendar days; and only in the case where the time for doing an act expires on a 

holiday as “holiday” is defined in the Rules of Civil Procedure, RRO 1990, Reg 

194, the act may be done on the next day that is not a holiday. 

GOVERNING LAW  

68. This Settlement Agreement shall be governed by and construed and interpreted in 

accordance with the laws of the Province of Ontario and the laws of Canada 

applicable therein. 

ENTIRE AGREEMENT   

69. This Settlement Agreement constitutes the entire agreement among the Parties, and 

supersedes all prior and contemporaneous understandings, undertakings, 

negotiations, representations, promises, agreements, agreements in principle, and 

memoranda of understanding in connection herewith. None of the Parties will be 

bound by any prior obligations, conditions, or representations with respect to the 
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subject matter of this Settlement Agreement, unless expressly incorporated herein. 

AMENDMENTS   

70. This Settlement Agreement may not be modified or amended except in writing and 

on consent of all Parties hereto, and any such modification or amendment must be 

approved by the Court. 

BINDING EFFECT   

71. This Settlement Agreement shall be binding upon, and enure to the benefit of, the 

Plaintiff, the Class Members, the Defendant, and all of their successors and assigns. 

Without limiting the generality of the foregoing, each and every covenant and 

agreement made herein by the Plaintiff shall be binding upon all Class Members 

and each and every covenant and agreement made herein by the Defendant shall be 

binding upon it.   

COUNTERPARTS  

72. This Settlement Agreement may be executed in counterparts, each of which will be 

deemed an original and all of which, when taken together, will be deemed to 

constitute one and the same agreement, and a facsimile or electronic signature shall 

be deemed an original signature for purposes of executing this Settlement 

Agreement. 

NEGOTIATED AGREEMENT   

73. This Settlement Agreement has been the subject of negotiations and discussions 

among the undersigned, each of which has been represented and advised by 

competent counsel, so that any statute, case law, or rule of interpretation or 

construction that would or might cause any provision to be construed against the 

drafter of this Settlement Agreement shall have no force and effect. The Parties 
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further agree that the language contained in or not contained in previous drafts of 

this Settlement Agreement, or any agreement in principle (or other like document), 

shall have no bearing upon the proper interpretation of this Settlement Agreement. 

LANGUAGE   

74. The Parties acknowledge that they have required and consented that this Settlement 

Agreement and all related documents be prepared in English; les parties 

reconnaissent avoir exigé que la présente convention et tous les documents 

connexes soient rédigés en anglais. Nevertheless, if required by the Court, Class 

Counsel, a translation firm selected by Class Counsel, or some combination thereof 

shall prepare a French translation of the Settlement Agreement, the cost of which 

shall be paid from the Settlement Fund. In the event of any dispute as to the 

interpretation or application of this Settlement Agreement, only the English version 

shall govern. 

RECITALS & SCHEDULES  

75. The recitals to this Settlement Agreement are true and accurate, and form part of 

the Settlement Agreement. 

76. The schedules to this Settlement Agreement also form part of the Settlement 

Agreement. 

ACKNOWLEDGEMENTS  

77. Each of the Parties hereby affirms and acknowledges that: 

a. He, she, or a representative of the Party with the authority to bind the Party 

with respect to the matters set forth herein has read and understood the Settlement 

Agreement; 
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b. The terms of this Settlement Agreement and the effects thereof have been 

fully explained to him, her, or the Party’s representative by his, her, or its counsel; 

c. He, she, or the Party’s representative fully understands each term of the 

Settlement Agreement and its effect; and 

d. No Party has relied upon any statement, representation, or inducement of 

any other Party, beyond the terms of the Settlement Agreement, with respect to the 

first Party’s decision to execute this Settlement Agreement.  

AUTHORIZED SIGNATURES   

78. Each of the undersigned represents that he or she is fully authorized to enter into 

the terms and conditions of, and to execute, this Settlement Agreement on behalf 

of the Parties identified below their respective signatures and their law firm(s). 

NOTICE  

79. Where this Settlement Agreement requires a Party to provide notice or any other 

communication or document to another, such notice, communication, or document 

shall be provided by email, facsimile, or letter by overnight delivery to the 

representatives for the Party to whom notice is being provided, as identified below: 

For the Plaintiff and for Class Counsel in the Action: 

c/o David O’Connor and Adam Dewar  
ROY O’CONNOR LLP 
1920 Yonge Street, Suite 300 
Toronto, ON  M4S 3E2 
Tel: 416.362.1989 
Fax: 416.362.6204 
Email: dfo@royoconnor.ca 
Email: jad@royoconnor.ca 

For Cassels Brock & Blackwell LLP’s Counsel: 

c/o Peter Griffin, Rebecca Jones and Jessica Kras 
Lenczner Slaght Royce Smith Griffin LLP 
130 Adelaide Street West, Suite 2600 
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Schedule A – Settlement Hearing Notice  

ATHLETIC TRUST OF CANADA TIMESHARE PROGRAM CLASS ACTION 

NOTICE OF PROPOSED SETTLEMENT   
 

A. TO:  ALL CLASS MEMBERS IN LIPSON v. CASSELS BROCK AND BLACKWELL LLP  
B.  COURT FILE NO.: CV-09-376511-00CPA1  
C.  
This Notice is directed to all Class Members in this certified class proceeding. The Plaintiff 
and the Defendant, Cassels Brock and Blackwell LLP (“Cassels”), (together, the “Parties”) 
have agreed to settle this class action for the all-inclusive amount of $8.25 million.  The 
settlement was reached following extensive negotiations between the parties and with 
the assistance of a retired judge (mediator). 

This Notice is published by Order of the Ontario Superior Court of Justice and explains the 
proposed settlement and how Class Members may comment (in support of or, in 
opposition to) the proposed settlement.  The agreement to settle this matter does not 
imply any such liability, wrongdoing, or fault on the part of Cassels, none of the allegations 
against Cassels have been proven and Cassels expressly denies any liability, wrongdoing, 
or fault.  

History of this Class Proceeding  

As set out in the Notice of Certification published in 2014 and 2015, Jeffrey Lipson was 
appointed to act as the Representative Plaintiff for the following Class:  

All individuals who applied and were accepted to be beneficiaries of the Athletic 
Trust in 2000, 2001, 2002 and/or 2003 and received Timeshare Weeks from the 
Athletic Trust and donated them, together with a cash donation, to one or more 
of the RCAAAs (the “Class Members”). 

The Class was notified of the certification of this class action in 2014 and 2015 and given 
the opportunity to exclude themselves (opt-out) from this class action. Anyone remaining 
in this class action following the close of the opt-out period agreed to be bound by any 
decision at trial or court-approved settlement in this action. 

In this action, the Plaintiff alleged that Cassels was, among other things, negligent in the 
preparation of its legal opinions relating to the Athletic Trust Timeshare Program, 
pursuant to which Class Members acquired and donated Timeshare Weeks to athletic 
charities (the “Program”).  

The lawsuit claimed general compensatory damages and special damages for other 
potential expenses as well as expenses for prosecuting this action. 
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 Following several years of litigation, including the completion of an extensive discovery 
process, the exchange of various expert reports, preparations for a contested 35-day trial 
to start in January 2023, and a mediation before a retired judge, the Parties reached the 
proposed settlement summarized below.   

The Proposed Settlement   

The $8.25 million Settlement Fund includes all compensation to the Class Members for 
any potential damages arising from their participation in the Program as well as all other 
expenses or costs, including all court-approved legal fees and related disbursements 
(including taxes), the costs of administration and distribution of money to Class Members,  
and a 10% statutory levy (as discussed further below) to the Class Proceedings Fund (all 
such other costs and expenses collectively referred to below at times as the “Total 
Expenses”). In exchange for its $8.25 million payment, Cassels will receive a full release of 
all claims and any potential claims that Class Members may have against Cassels relating 
to, among other things, the Program, the donation of Timeshare Weeks and any tax 
consequences or damages arising therefrom.  

The compensation paid to Class Members will be paid from the amount of money 
remaining after deducting the Total Expenses from the $8.25 million (the “Net Settlement 
Fund”). The money to be distributed to the Class Members is intended to reimburse them 
for some of portion of their cash (out of pocket) donations to the charities pursuant to 
the Program, less the amount of the tax credits on the cash donations made available by 
CRA in settlement of CRA’s challenges to the tax credits claimed by Class Members 
relating to donated Timeshare weeks.   

In general terms, the settlement will be paid out of the Net Settlement Fund in two stages 
following the approval of the Settlement.  The first stage payments will be based on the 
Class Members’ pro rata or proportionate share of the total cash donations made to the 
Program by all Class Members. The second stage of payments will distribute pro rata any 
remaining balance or residue of funds to Class Members who cashed cheques in the first 
stage.  

The Representative Plaintiff and Class Counsel recommend the settlement because it will 
provide monetary compensation to Class Members in the near future, weighed against 
the delays, significant risks, unknown results, and potential unfavorable findings if the 
case proceeds to a contested trial and any steps thereafter.   The reasons in support of 
the settlement will be further explained and set out in materials to be filed with the Court 
and made available for your review through a posting or link on ●.  Those materials should 
be posted on ● in advance of the settlement approving hearing (as described below).  A 
full copy of the Settlement Agreement is available now for your review through the same 
posting or link.   

  

092



34 
 

Motion for Settlement Approval   

The settlement is subject to the approval of the Court, which will decide whether the 
settlement is fair, reasonable, and in the best interests of Class Members. The Court will 
hold a hearing, via Zoom, to decide whether to approve the settlement in Toronto on 
January 20, 2023.   

The Court will decide whether to approve or reject the settlement. It does not have the 
authority to unilaterally change the material terms of the settlement. If the Court does 
not approve the settlement, the lawsuit will continue. If the lawsuit continues, it may take 
several more years to complete the pre-trial procedures, trial, and possible appeals. The 
Class may or may not be successful at trial and, even if successful, the trial of the common 
issues would not result in payments of any compensation to Class Members.  Any 
compensation available to Class Members would be addressed and decided in the 
individual issues phase of this proceeding after the trial.  Any compensation that was 
awarded to any Class Member may not necessarily be greater than the compensation 
available under this proposed settlement. 

How to Comment on the Proposed Settlement  

Class Members may, but are not required to, attend the Settlement Approval hearing. 
Please contact Class Counsel as set out below for instructions on how to access the Zoom 
hearing.  

Class Members are also entitled, but not obligated, to express their opinions about the 
settlement and whether it should be approved. If you wish to make a submission to the 
Court supporting or objecting to the proposed settlement, you must send the submissions 
in writing (by mail or email) to Class Counsel, at the address below, and ensure they are 
received no later than ●.   Please note that Class Counsel will provide all submissions to 
the Court and the Defendant in advance of the hearing, and the submissions may be 
referred to publicly. The written submissions should include: 

a. Your name, address and telephone number; 
b. A brief statement of the reasons that you support or oppose the proposed 

settlement terms; and 
c. Whether you plan to attend the virtual (Zoom) settlement approval hearing. 

 

Updating Class Member Contact Information  

In order to communicate with you better and, in the event this Settlement is approved, 
to be able to mail you a cheque for your share of the Settlement Fund, Class Members 
are requested to confirm or update their contact information by sending an email to the 
proposed settlement administrator INSERT NAME at INSERT EMAIL ADDRESS or through 
the change of address link or portal at INSERT WEBSITE.  
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Class Counsel’s Motion for Fee Approval  

The law firm of Roy O’Connor LLP is Class Counsel and represents the members of this 
Class in this action for the last 13 years of the litigation.  Roy O’Connor LLP can be reached 
as set out below.  

Class members will not have to personally pay for the legal work done or for the 
disbursements incurred over the years since this case began. The proposed class action 
was initially commenced in April 2009 by a different law firm in Toronto, namely, Davies 
Ward Phillips and Vineberg (“Davies”).  The fees, disbursements and taxes of Davies (fees 
of $●, disbursements and taxes of $●, totaling all in approximately $●) were paid 
personally by the Representative Plaintiff and ● number of other Class Members (Davies 
was not prepared to be retained on a contingency basis and required timely payment for 
its fees and disbursements).  When Roy O’Connor LLP (Class Counsel) assumed carriage 
of this action from Davies in the latter half of 2009, the Representative Plaintiff entered 
into a contingency fee agreement with Class Counsel, which provided that legal fees and 
disbursements are to be paid by the Class Members only in the event of a successful 
settlement or trial judgment and then such fees and disbursements are only recoverable 
from the amounts paid by the Defendant.  In that way, Class Members (other than those 
who had already personally paid Davies for its services at the outset of this case) would 
not have to pay out of their own pocket for any legal costs incurred to prosecute this case.   

The contingency fee agreement with Class Counsel set out that Class Counsel would be 
asking the Court to approve legal fees of 25% of any settlement funds, plus their 
disbursements and applicable taxes. The contingency fee agreement also set out that the 
Court would be asked to approve reimbursement to the specific Class Members who 
personally paid the costs of Davies out of their own pockets, so that those specific Class 
Members would not be responsible for a greater (disproportionate) share of the total 
legal costs incurred if this case was prosecuted to a successful conclusion.  If the fees 
requested by Class Counsel (Roy O’Connor LLP) and sought for reimbursement for the 
fees paid to Davies are both approved, the approved legal fees will in total represent ●% 
of the $8.25 million settlement funds.   

Approval of the Settlement Agreement will not be contingent upon the court approval of 
legal fees.  For clarity, and to repeat, any approved legal fees and disbursements (and 
related taxes) will be paid out of the $8.25 million settlement funds.  

In this case, the Plaintiff has received financial support from the Class Proceedings Fund 
(the “Fund”), which is a body created by statute and designed to allow access to the courts 
through class actions in Ontario. The Fund agreed to reimburse the Plaintiff for some 
disbursements incurred in pursuing this action. The Fund would also have been 
responsible for costs that may have been awarded against the Plaintiff in this case.  In 
exchange, the Fund is entitled to recover, from any court award or settlement in favour 
of the Class Members, the amounts it has reimbursed the Plaintiff for disbursements as 
well as 10% of any amounts payable to Class Members. 
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Interpretation   

This notice only contains a general summary of some of the terms of the Settlement 
Agreement.  As stated above, a full copy of the Settlement Agreement can be found at ●.  
If there is a conflict between the provisions of this notice and the Settlement Agreement, 
the terms of the Settlement Agreement shall prevail.  

More Information   

For more information about the class proceeding lawsuit, you may contact:  

ROY O’CONNOR LLP 
Barristers  
1920 Yonge Street 
Suite 300  
Toronto, Ontario 
M4S 3E2  

 
Attn: TBD **  
Tel:  (416) 362-1989 
Fax: (416) 362-6204 
Email: TBD  
Web: TBD 

 

PLEASE DO NOT CALL CASSELS BROCK AND BLACKWELL LLP, THE COURTHOUSE, OR THE 
REGISTRAR OF THE COURT ABOUT THIS ACTION.  THEY WILL NOT BE ABLE TO ANSWER 
YOUR QUESTIONS ABOUT THE LAWSUIT OR SETTLEMENT. 

This notice is published pursuant to the Ontario Class Proceedings Act and was approved 
by the Court.  
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Schedule B –Notice of Approved Settlement  

ATHLETIC TRUST OF CANADA TIMESHARE PROGRAM CLASS ACTION 

NOTICE OF SETTLEMENT APPROVAL    
 

D. TO:  ALL CLASS MEMBERS IN LIPSON V CASSELS BROCK AND BLACKWELL LLP  
E.  COURT FILE NO.: CV-09-376511-00CPA1  
 

In reasons for decision released on ●, 2023 the $8.25 million Settlement of this 
proceeding was approved by the Ontario Superior Court of Justice as being fair, 
reasonable, and in the best interests of the Class Members.  

The agreement to settle this matter does not imply any liability, wrongdoing or fault on 
the part of Cassels Brock and Blackwell LLP (“Cassels”). None of the allegations against 
Cassels have been proven and Cassels expressly denies any liability, wrongdoing, or fault.  

For more information about this class action and the approved settlement please visit: ● 

History of this Class Proceeding  

As set out in the Settlement Hearing Notice published in ● 2022, Jeffrey Lipson was 
appointed to act as the Representative Plaintiff for the following Class:  

All individuals who applied and were accepted to be beneficiaries of the Athletic 
Trust in 2000, 2001, 2002 and/or 2003 and received Timeshare Weeks from the 
Athletic Trust and donated them, together with a cash donation, to one or more 
of the RCAAAs (the “Class Members”). 

The Class was notified of the certification of this Class Action in 2014 and 2015 and given 
the opportunity to exclude themselves (opt-out) from this Class Action. Anyone remaining 
in this Class Action following the close of the opt-out period agreed to be bound by any 
decision at trial or court-approved settlement in this proceeding. 

In this Action, the Plaintiff alleged that Cassels was, among other things, negligent in the 
preparation of its legal opinions relating to the Athletic Trust Timeshare Program, 
pursuant to which Class Members acquired and donated Timeshare Weeks to athletic 
charities (the “Program”).  

The lawsuit claimed general compensatory damages and special damages for accounting, 
legal and other professional fees as well as the expenses for prosecuting this action. 

 Following several years of litigation including the completion of an extensive discovery 
process, the exchange of expert various reports, preparations for a contested 30 day trial 
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to start in January 2023 and a mediation before a retired judge, the Parties reached the 
settlement summarized below and approved by the Court on ●.   

The Approved Settlement   

The $8.25 million Settlement Fund includes all compensation to the Class Members for 
any potential damages arising from their participation in the Athletic Trust Tax Reduction 
Program, legal fees and related disbursements (including taxes), the costs of 
administration and distribution of money to Class Members, a contribution to the legal 
expenses incurred by the Plaintiff and certain Class Members before Roy O’Connor took 
carriage of this action (as discussed further below), and a 10% statutory levy (as discussed 
further below) to the Class Proceedings Fund. In exchange for its $8.25 million payment, 
Cassels will receive a full release of all claims and potential claims that Class Members 
may have against Cassels for any sort of alleged or perceived damages.  

The compensation paid to Class Members will be paid from the amount of money 
remaining after deducting the Court-approved legal fees and disbursements (including 
taxes) as well as the costs of administering and distributing the money to Class Members, 
from the $8.25 million (the “Net Settlement Fund”). The money to be distributed to the 
Class Members from the Net Settlement Fund is intended to reimburse them for some of 
their cash donations to the charities under the Program.  In general terms, the settlement 
will be paid out of the Net Settlement Fund in two stages following the approval of the 
Settlement.  The first stage payments will be based on the Class Members’ pro rata or 
proportionate cash donation made to the Athletic Trust Program. The second stage of 
payments will distribute the remaining balance or residue of funds to the Class Members 
who cashed their cheques in the first stage of payments.  

Attached to the copies of this Notice delivered directly to individual Class Members will 
be a letter from ●, the Court appointed Settlement Administrator, INSERT NAME, 
regarding any information located in the Parties’ records regarding your individual 
donations to charities under the Program. This information will be used to determine your 
share of the Net Settlement Fund.  Do nothing if this donation information is correct. 
Please contact the Settlement Administrator as instructed in the enclosed letter if the 
information is incorrect or if the enclosed letter indicates that there is no information 
available as to your donation(s). Responses must be received by ● in order to be 
considered for payment by the Settlement Administrator. Responses received after that 
date will not be considered by the Settlement Administrator.       

Class Members entitled to compensation will subsequently receive another letter from 
the Settlement Administrator, enclosing a cheque for their share of the Net Settlement 
Fund.   

  

097



39 
 

Updating Class Member Contact Information  

In order to communicate with you better and in order to be able to mail you a cheque for 
your share of the Net Settlement Fund, Class Members are requested to confirm or 
update their contact information by sending an email to the Settlement Administrator 
INSERT NAME at INSERT EMAIL ADDRESS or through the change of address link or portal 
at ●.  

Class Counsel’s Motion for Fee Approval  

The law firm of Roy O’Connor LLP is Class Counsel and represents the members of this 
Class in this action.  Roy O’Connor LLP can be reached at ●.   

As set out above, Class Members do not have to personally pay Class Counsel for the work 
that they have done or for the disbursements that they have carried over the years since 
this case began. The Representative Plaintiff entered into a contingency fee agreement 
with Class Counsel at the outset of the case, providing that Class Counsel are to be paid 
only in the event of a successful settlement or trial judgment.  As provided for in that 
contingency fee agreement, the Court approved legal fees and disbursements of ●.  

In this case, the Plaintiff has received financial support from the Class Proceedings Fund 
(the “Fund”), which is a body created by statute and designed to allow access to the courts 
through class actions in Ontario. The Fund agreed to reimburse the Plaintiff for some 
disbursements incurred in pursuing this action. The Fund would also have been 
responsible for costs that may have been awarded against the Plaintiff in this case.  In 
exchange, the Fund is entitled to recover, from any court award or settlement in favour 
of the Class Members, the amounts it has reimbursed the Plaintiff for disbursements as 
well as 10% of any amounts payable to Class Members. 

Interpretation   

This notice only contains a general summary of some of the terms of the Settlement 
Agreement.  A full copy of the Settlement Agreement, the Reasons of the Court approving 
the Settlement and the related Court Order can be found at  ●.  

More Information   

For more information about the class proceeding lawsuit you may contact the Court-
appointed Settlement Administrator at:   ● INSERT ADMIN CONTACT INFO   

PLEASE DO NOT CALL CASSELS, THE COURTHOUSE, OR THE REGISTRAR OF THE COURT 
ABOUT THIS ACTION.  THEY WILL NOT BE ABLE TO ANSWER YOUR QUESTIONS ABOUT 
THE LAWSUIT. 
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This notice is published pursuant to the Ontario Class Proceedings Act and was approved 
by the Court  
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Schedule C – Draft Settlement Approval Order 

Court File No.: CV-09-376511 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

THE HONOURABLE )     
MR. JUSTICE PERELL  )
 ) 

  

BETWEEN: 

JEFFREY LIPSON  
Plaintiff/Moving Party 

-and- 
 

CASSELS BROCK & BLACKWELL LLP  

Defendant/Responding Party  

 

Proceeding under the Class Proceedings Act, 1992 

 

ORDER – SETTLEMENT APPROVAL  

THIS MOTION, made by the Plaintiff, on his own behalf and on behalf of the Class, for 

an Order approving the settlement agreement entered into between the Plaintiff and the Defendant 

dated ●  (the “Settlement Agreement”) as being fair reasonable and in the best interests of the 

Class, was heard this day by videoconference in Toronto, Ontario. 

ON READING all materials filed, on being advised of the consent of the Defendant, and on 

hearing submissions of counsel for all Parties,  
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1. THIS COURT ORDERS & DECLARES that the Settlement Agreement, a copy of 

which is attached to this Order as Schedule “1” and incorporated herein, is fair, reasonable 

and in the best interests of the Class and is hereby approved pursuant to s. 29 of the Class 

Proceedings Act, 1992 S.O. 1992, c.C.6, and shall be implemented and enforced in 

accordance with its terms.  

2. THIS COURT ORDERS that, except to the extent they are modified by this Order, the 

definitions set out in the Settlement Agreement apply to and are incorporated into this 

Order. 

3. THIS COURT ORDERS that this Order is binding upon each member of the Class 

including those persons who are minors or mentally incapable and the requirements of 

Rules 7.04(1) and 7.08(4) of the Rules of Civil Procedure are dispensed with in respect of 

this Proceeding.  

4. THIS COURT ORDERS that ● (the “Settlement Administrator”) is appointed to 

administer and oversee implementation of the Settlement Agreement in accordance with 

its terms. 

5. THIS COURT ORDERS that the costs of the administration of this Settlement, including, 

but not limited to the reasonable fees and disbursements of the Settlement Administrator 

and the costs of the notice program described below, shall be remunerated from the 

Settlement Fund without further approval of the Court.  

6. THIS COURT ORDERS that the Notice of Approved Settlement (the “Notice”) attached 

hereto as Schedule “2” is approved and shall be published or distributed as specified in 
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paragraphs 7a and 7b of this Order, subject to the right of the Parties to make minor, non-

material amendments to the form of the Notice by mutual agreement, as may be necessary 

or desirable. 

7. THIS COURT ORDERS that within forty-five (45) days of the date of this Order, the 

Representative Plaintiff, through Class Counsel and the Settlement Administrator, shall 

cause the Notice to be distributed to the Class by: 

a. causing the Notice to be sent to the last known email addresses of the Class 

Members and, where no email address is available, cause the Notice to be sent by 

regular mail to the Class Members’ last known mailing addresses; and,  

b. causing the Notice to be posted on the website(s) controlled by Class Counsel (●) 

and by a press release by Class Counsel. 

8. THIS COURT ORDERS that for the purposes of the administration and enforcement of 

the Settlement Agreement and this Order that this Court will retain ongoing jurisdiction 

and supervisory role.   

9. THIS COURT ORDERS that pursuant to section 10(1)(b) of the Law Society Amendment 

Act (Class Proceedings Fund) 1992, the Administrator shall deduct 10% from any 

compensation payable to individual Class Members under the Settlement and hold that 

money in trust pending the final determination of the quantum of the Class Proceeding 

Fund’s section 10(1)(b) levy.  

10. THIS COURT ORDERS that, no amounts shall be distributed to any Class Members until 

the Class Proceedings Committee has had an opportunity to review and confirm the 

calculation of the Levy in paragraph 9. If there is any dispute or question as to the 
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calculation of the levy to the Fund, Class Counsel and counsel for the Fund shall arrange 

an appearance before the class action case management judge to resolve the issues and that, 

pending any appearance, no amounts shall be distributed to any Class Members.  

11. THIS COURT ORDERS that the Action is hereby dismissed against the Defendant 

without costs and with prejudice.  

12. THIS COURT ORDERS that there be no costs of this motion.   

 

____________________________________  
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Biography of David F. O’Connor 

David F. O’Connor 

Partner 
David F. O’Connor is one of the founding partners in Roy O’Connor LLP. Prior to founding the 
firm, David was a partner in a large national law firm in Canada. His practice is now focused on, 
and essentially split between, corporate/commercial/shareholder litigation and class action 
litigation. 

David has been recognized by Benchmark Canada (the guide to Canada’s leading litigators) 
as a litigation star in class actions and commercial litigation every year since Benchmark’s arrival 
in Canada (2012), with peer praise and respect for his “prowess” in both areas.  David was also 
noted by Benchmark as one of the 50 litigators in Ontario who were awarded an additional 
“Honourable Mention”. 

David was named as one of the finalists for the Top 25 Most Influential Lawyers in Canada in 2015 
and again in 2016, as nominated in Canadian Lawyer magazine. He was also recognized as a 
finalist for the Benchmark Canada national award for Class Action Litigator of the Year in 2015 
and again in 2017, and plaintiff litigator of the year in 2019, 2020, 2021 and 2022. 

He is ranked in the Chambers Guide to Canada’s Leading Lawyers in the area of Class Actions, 
with one source quoted by Chambers stating: “I hold him in the highest regard. He’s a brilliant 
guy and when he’s on your team he’s a huge asset. He has great courtroom presence and a 
superb intellect.” 

David is also a Lexpert® ranked leading class action litigator. David has also been listed in the 
Lexpert Special Edition of Lexpert – Canada’s Leading Litigation Lawyers – as published in the 
Globe and Mail’s Report on Business.  He was also listed in the Lexpert Guide to the Leading 
US/Canada Cross-Border Litigation Lawyers in Canada.   In 2006, he was first recognized 
by Lexpert® as a finalist for the top 40 under 40 ranking in Canada. 

David is ranked by The Best Lawyers in Canada in the area of Corporate and Commercial 
Litigation. 

David is also a Fellow of the Litigation Counsel of America. The Counsel is an invitation only trial 
lawyer association composed of less than one-half of one percent of all litigation lawyers in 
North America. 

David and his partners were previously featured in the Canadian Bar Association National 
Magazine and recognized as one of the best class action firms in the country, with an 
undeniable track record for excellence. At the same time, David and his partners were further 
recognized as a stellar example of lawyers making a difference. 

David has achieved significant success in class actions. 

On the defence side, he was, for example, successful recently (January 2021) on behalf of 
defendant corporations and individuals in defeating a motion for certification in an 
investment/financial advisor proposed class action involving claims of breach of fiduciary duty, 
breach of trust, oppression, etc.  By way of further example on the defence side, David was 
successful on behalf of defendant directors in defeating motions for certification (involving 
claims of oppression/shareholder disputes) and for leave to commence a secondary market 
securities class action seeking over $200 million in damages – that case was the first time that 
any court in Canada had rejected an application for leave to commence such a securities 
claim. David was also successful in striking out a $200 million product liability class action against 
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Toshiba. He has successfully negotiated and/or argued for the termination of other class 
actions. Among other defence retainers, David is currently defending corporations and/or 
directors and officers in various proposed class actions. 

On the plaintiff side, David is one of the eight senior litigators from across the country who form 
the Steering Committee controlling and directing the Canada-wide class actions against VW 
and Audi in the widely known diesel emissions scandal.  Those class actions against VW and Audi 
have resulted in settlements to date worth as much as $2.3 billion. He is also one of the lead 
counsel in the recent (December 2020/January 2021) settlement of a separate class action 
against Audi and VW for inaccurate fuel economy representations.  He is also lead counsel in 
the closely watched national overtime class actions that were certified 
against CIBC and Scotiabank. Among other things, David was central to the innovative 
settlement of the Scotiabank overtime case. In 2020, David was one of the lead counsel in 
successfully advocating for summary judgment on the merits of the overtime claims against 
CIBC. He was also co-lead counsel in the class action overtime settlement as against 
Livingston.  He is lead counsel in the recently (2021) settled class action relating to medical 
marijuana against Mettrum (now owned by Canopy Growth).  David is lead counsel in the 
certified class actions relating to investment funds (Fantl) and tax shelters (Lipson) as well as one 
of the lead counsel on the certified Elliot Lake Mall Collapse class action. On the Fantl case, he 
was lead counsel on the $50 million settlement of one aspect of the case (excess management 
fees) and continues to prosecute the balance of that certified action.  David also acted as co-
counsel in successfully resisting appeals by the Federal Government from a 
significant Charter class action judgment (Hislop v. Canada). 

On corporate/commercial litigation (non-class action), David has been involved in many cases 
over his 29 years of practice. He has been successful in pursuing and resisting various claims, 
including oppression claims/shareholder disputes, seeking tens of millions in damages against 
multi-national corporations as well as individual directors. For example, David successfully acted 
for the City of Waterloo in connection with various complex claims by the City arising out of a 
$50 million financing. David is currently involved in various actions and applications involving, 
among other things, oppression claims, breach of fiduciary and contractual duties, directors’ 
duties and liability, misappropriation, unfair competition and solicitation, Mareva (freezing assets) 
remedies, complex expert issues and shareholder remedies. 

He is one of the Editors for the Canadian Institute’s Class Action Review. David often speaks 
about various litigation topics, including class actions, oppression/shareholder disputes and 
director’s liability, at conferences and law schools. 
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Biography of J. Adam Dewar 

J. Adam Dewar

Partner 
J. Adam Dewar is a partner in the firm and his practice focuses on both plaintiff and defence
side class actions and commercial litigation.

In 2019 Adam was named a “Litigation Star” by Benchmark magazine. 

In the area of class actions he is part of the firm’s counsel team in: 

• Christiansen v Mettrum Ltd (Tainted Medical Marijuana – certification motion in May
2019)

• Stibbe v Audi et al (Gasoline Emission Manipulations – certification motion in March
2019)

• Quenneville et al v Volkswagen (Volkswagen Diesel Emission Manipulations – settled
2018)

• Quinte v Eastwood Mall et al (collapse of the Algo Centre Mall in Elliot Lake Ontario –
certified February 2014)

• Bozsik v Livingston International (unpaid overtime – certified 2017)
• Fantl v. Transamerica Life (management fee overcharges – settled Summer 2009)
• Monckton v. Canadian Business College (private college class action – settled 2011)
• Fulawka v. Scotiabank (unpaid overtime – settled 2015 & 2016)
• Fresco v. CIBC (unpaid overtime – certified June 2012)
• Lipson v. Cassels Brock (negligent tax advice – certified March 2013)
• Sa’d v Remington Group (excess development fees – settled March 2013)

On the Defence side, Adam is part of the firm’s counsel team in several alleged defective goods 
class actions against a Fortune 500 technology company. 

Adam is involved in a variety of corporate commercial matters dealing with oppression, 
derivative actions, regulatory matters and employment issues. As a result of his activities in 
various aspects of litigation, Adam has appeared as counsel at all levels of court in Ontario. 

Adam has written articles for a number of publications on a variety of class action, evidence 
and commercial litigation topics. 
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Biography of Peter L. Roy 

Peter L. Roy 

Partner 
Peter L. Roy is the firm’s senior litigation counsel and is a founding partner in Roy O’Connor LLP. 
Peter is very experienced in all aspects of civil litigation involving both individual and class 
proceedings. He has particular expertise in complex corporate commercial and securities 
litigation, shareholder and derivative actions, Director and Officer Duties and Responsibilities, 
mining related litigation and Class Actions. He has been recognized by Benchmark Canada as a 
National Securities Litigation Star and an Ontario Securities, Class Action Litigation Star and one 
of the Top 50 Trial Lawyers in Canada. Peter is also a Fellow of the Litigation Counsel of America. 
The Counsel is an invitation only trial lawyer association composed of less than one-half of one 
percent of all litigation lawyers in North America. 

Peter had been a senior partner, litigation co-chair and executive committee member of one of 
Canada’s largest firms. Peter decided to join in the formation of our boutique litigation practice 
in order to be free of the myriad of conflicts that routinely arise in a large full service firm. 

Peter has been counsel on many noteworthy reported cases. His more recent and on-going 
publicly disclosed cases include his work as senior litigation counsel for: 

• Pre-1986 and past-1990 Hepatitis C plaintiff class that resulted in a $1,000,000,000
settlement in favour of those claimants;

• BHP with respect to claims against the Government of Canada for contribution
toward the long term tailings maintenance costs arising from Cold War uranium
production;

• Oppression remedy claims by the shareholders and former board members of
Coalcorp Mining Inc.;

• Defending a proposed securities class action on behalf of Directors of Western Coal;
• An action commenced under the Class Proceedings Act against Cassels Brock &

Blackwell LLP with respect to allegedly negligent tax advice;
• Hislop same sex survivor pension benefits class action against the Federal

Government;
• An action commenced under the Class Proceedings Act with respect to unpaid

overtime against the Bank of Nova Scotia;
• An action commenced under the Class Proceedings Act with respect to alleged

misclassification of employees and related overtime entitlements against CNR;
• Indemnification and damage claims on behalf of the founder of Unique Broadband

Systems including CCAA proceedings and related Take Over Bid Injunction;
• BMO Nesbitt Burns with respect to the Defence of various national and international

multi-billion dollar individual and class proceedings arising out of the collapse of Bre-X
Minerals;

• Kinross Gold Corporation with respect to contractual and fiduciary claims arising out
of the acquisition and disposition of Greek mining assets.
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Peter is a frequent contributor to professional development conferences. He has written and 
presented papers on complex and international litigation, electronic discovery and arbitration in 
Canada, Mexico and the United States. 

Peter is a frequent speaker on class action proceedings and trial practice. 
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COURT FILE NO.: CV-09-37651 lCP 
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SUPERIOR COURT OF JUSTICE 

JEFFERY LIPSON 
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) David O'Connor and Adam Dewar, for the 
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) 
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Proceeding under Class Proceedings Act, 
1992 

PERELL,J. 

) 
) 

Shara N Roy and Jan MacLeod, for the 
Defendant 

) HEARD: September 9, 2019 
) 

REASONS FOR DECISION 

A. Introduction 

[ l] This is a refusals motion in a lawyer-professional negligence class action under the Class 
Proceedings Act, 1992.1 The motion raises the important question about the extent to which a 
Defendant law firm can claim privilege for the legal advice it gives - to itself - before, during, and 
after the acts alleged to be negligent or in breach of its professional responsibilities. 

[2] Amongst other questions that the motion raises, I must answer: (a) whether following an 
allegation that in providing legal services, a law firm may have breached the standard of a care, 
can it assert a "quality assurance" privilege for its own investigations and deliberations about the 
matter; and, (b) can a law firm assert an "in-house" counsel privilege for the deliberations of its 
own general counsel or the deliberations of its conflicts, ethics, or risk management committee. 

1 S.O. 1992, C. C.6. 
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B. Factual Background 

I. The Parties 

[3] Jeffrey Lipson is a wealthy retired businessman living in Toronto, Ontario. 

[4] Cassels Brock & Blackwell LLP is a full-service law firm carrying on business in Toronto 
as a limited liability partnership. In 2000, Lome Saltman, a tax lawyer, was a partner of the firm. 
In 2013, Mr. Saltman left Cassels Brock and joined Gardiner Roberts LLP. 

[ 5] Cassels Brock has an Ethics and Standards Committee that provides the members of the 
law firm with advice to resolve client conflict of interest issues, confidentiality screens, ethical 
issues, standards of practice and matters of professionalism. In 2008, the Ethics and Standards 
Committee was renamed the Risk Management Committee, and, subsequently, it was renamed the 
Audit & Risk Management Committee. 

[6] The members of the Ethics and Standards Committee are involved in the law firm's 
management and provide internal legal and strategic advice with respect to issues within the 
professionalism mandate of the Ethics and Standards Committee. 

2. The Timeshare Donation Program and Cassels Brock's Opinion 

[7] Around 2000, Stephen Elliott and Steven Mintz approached the accounting firm, Mintz & 
Partners with the idea of a Timeshare Program that would provide tax benefits to participants. 
Steven Mintz's brother was a partner of the accounting firm. 

[8] In 2000, Messrs. Elliot and Mintz retained Cassels Brock to provide Canadian Athletic 
Advisors with a legal opinion about the tax consequences under the Income Tax Act of participating 
in a Timeshare Donation Program. 

[9] Mr. Saltman prepared the opinion for Canadian Athletic Advisors, and in the following 
years, Cassels Brock prepared more legal opinions for Canadian Athletic Advisors about the 
Timeshare Program. There are six opinions. The opinions are substantially the same. 

[10] Thus, on October 6, 2000, May 18, 2001, September 7, 2001, May 13, 2002, November 8, 
2002 and April 8, 2003, Cassels Brock provided Canadian Athletic Advisors with a legal opinion 
letter with respect to the Timeshare Program. The Cassels Brock opinion was that it was unlikely 
that the Canada Customs and Revenue Agency ("Canada Revenue") could successfully deny the 
tax credits. 

[ 11] In the marketing of the Timeshare Program, the tax opinions prepared by Cassels Brock 
were included in the promotional material. 

[12] Between 2000 to 2003, the Representative Plaintiff, Jeffrey Lipson, and about 900 other 
Canadian taxpayers participated in the Timeshare Program in which they donated both cash and 
also resort timeshares to Canadian athletic associations. Mr. Lipson and the donors anticipated 
receiving tax credits for their charitable donations. 

[ 13] Mr. Lipson did not read the Cassels Brock opinion, but he participated in the Timeshare 
Programs. For 2000, he claimed tax credits of $634,352. For 2001, he claimed credits of 
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$1,261,988. For 2002, he claimed credits of $2,085,835. For 2003, he claimed credits of 
$1,148,879.60. 

[ 14] Mr. Lipson says that he and the other participants would not have participated in the 
program but for the opinion of a reputable law firm that the charitable tax credits under the Income 
Tax Act would be available. 

[15] In 2004, Canada Revenue disallowed the anticipated tax credits in their entirety. 

[ 16] In 2004 and 2005, Mr. Lipson and other participants sought advice from Thomsteinssons 
LLP, a law firm that specializes in tax litigation, and in 2006, some of the participants commenced 
litigation against Canada Revenue as test cases to determine the availability of the tax credits for 
the donations. 

[ 17] In March 2008, Mr. Mintz spoke to Mr. Saltman about the litigation in the Tax Court. 
Mr. Mintz said that he and other participants in the Timeshare Program had received advice from 
Thorsteinssons LLP. He sent Mr. Saltman Thorsteinssons LLP's letter dated November 20, 2007 
which, among other things, detailed Thorsteinssons LLP's legal opinion about the Timeshare 
Program. 

[ 18] In 2008, the test case litigation settled, and Canada Revenue allowed the participants to 
receive a tax credit for the cash portion of the donation. Mr. Lipson and the other participants in 
the Timeshare Program, however, were denied the greater part of their anticipated tax credit based 
on the value of the donated timeshares. 

3. The Class Action 

[19] In 2009, to recover his alleged losses, Mr. Lipson commenced this class action against 
Cassels Brock for damages for negligence and negligent misrepresentation. Mr. Lipson alleges 
that Cassels Brock breached the standard of care ofreasonably competent tax lawyers by endorsing 
the Program in 2000 to 2003. The Amended Statement of Claim pleads that there was an 
undisclosed joint retainer and conflict issues that affected Cassel Brock's duty of care. In Mr. 
Lipson's action, a core allegation against Cassels Brock is that it failed to consider whether Canada 
Revenue would consider the conveyance of timeshares a gift in accordance with the Income Tax 
Act jurisprudence. 

[20] It is worth keeping in mind that Mr. Lipson's action is not a run-of-the-mill professional 
negligence action because the Class Members were not clients of the law firm and rather had or 
could have had other professional tax advisers. 

[21] Cassels Brock brought third party claims against Mintz & Partners LLP, Deloitte & Touche 
LLP, Glenn F. Ploughman, Shelley Shifman, Prenick Langer LLP, TMK Financial Group Ltd., 
Gardiner Roberts LLP, the Estate of Ronald J. Farano, deceased, John Doe 1-100, John Doe Inc. 
1-100, John Doe Partnership 1-100, John Doe LLP 1-100. These third parties were involved in the 
promotion and marketing of the Timeshare Program. 

[22] Mr. Lipson moved to certify his action as a class proceeding under the Class Proceedings 
Act, 1992, and in November 2011, I ruled that the action was certifiable but that it was statute
barred by the two-year limitation period set out in the Limitations Act, 2002.2 

2 Lipson v. Cassels Brock & Blackwell LLP, 2011 ONSC 6724 var'd 2013 ONCA 165. 
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[23] On March 19, 2013, the Court of Appeal for Ontario reversed my decision about whether 
the action was statute-barred leaving that issue to be determined in the cause.3 The Court of Appeal 
agreed with my decision that the action was certifiable and added additional common issues and 
allowed the class action to continue. 

[24] In the class action, the certified common issues are:4 

Negligence 

(1) Did the defendant owe the class a duty of care (in among other things, negligence or negligent 
misrepresentation) in the preparation of the legal opinions? 

(2) If the answer to common issue I is yes, what is the content of the standard(s) of care? 

(3) Did the defendant breach the foregoing standard(s) of care? Ifso, how? 

(4) If the answer to common issue 3 is yes, did the defendant's breach of the foregoing standard(s) 
of care cause or materially contribute to the damages of the class members? 

Damages & Other Relief 

(5) If after an individual issues trial, the defendant were found liable to a Class Member fornegligent 
misrepresentation or negligence, what types or heads of damages, if any, would the Class Members 
be entitled to? 

(6) If after an individual issues trial, the defendant were found liable to a Class Member for negligent 
misrepresentation or negligence what remedy or remedies, if any, would the Class Members be 
entitled to? 

[25] Cassels Brock and Third Parties have defended the action on numerous bases. Among other 
things, Cassels Brock has pleaded that: (a) it did not owe a duty of care to Mr. Lipson or other 
Class Members; (b) Mr. Lipson did not read or rely upon the legal opinions of Cassels Brock; ( c) 
Mr. Lipson and other Class Members obtained independent legal and accounting advice from 
others before participating in the Timeshare Program; ( d) the legal opinions and conduct of Cassels 
Brock met the standard of care; ( e) neither Mr. Lipson nor other Class Members suffered any 
damages; ( e) to the extent that Mr. Lipson suffered any damages, he failed to mitigate those 
damages; and (f) the action is statute-barred pursuant to the Limitations Act, 2002 as Lipson knew 
or ought to have known of all claims asserted against Cassels Brock more than two years before 
the issuance of the Statement of Claim. 

'Lipson v. Cassels Brock & Blackwell LLP, 2013 ONCA 165. 
4 Lipson v. Cassels Brock & Blackwell LLP, 2011 ONSC 6724 var'd 2013 ONCA 165. 
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[26] The action proceeded to the discovery phase. 

Schedule B to Cassel Brock's affidavit of documents lists the following three documents over 
which it claims "quality assurance privilege": 

Docid Docdate Doctype Doctitle Author Recipient Privilege 

Claimed 

CBB0000387 1/17/2001 Memorandum Re: [No Mercer, Ethics Common 
Subject] CathyL. Committee: Law 

[Cassels Quality 
Brock& Guthrie, D. Assurance 
Blackwell McKeown, Privilege 
LLP J. 

Dickson, 
G. 

CBB0000386 2/26/2001 Memorandum The Saltman, Ethics Common 
Athletic Lorne Committee: Law 

Trust of Quality 
Canada [Cassels Guthrie, D. Assurance 

Marketing Brock& McKeown, Privilege 
Material Blackwell J. 

LLP 
Dickson, 
G. 

CBB0005146 2/26/2001 Memorandum Re: The Saltman, L Ethics Common 
Athletic [Cassels Committee Law 
Trust of Brock] (D. Quality 

Canada Guthrie, J. Assurance 

Marketing McKeown Privilege 
Material andG. 

Dickson) 

[27] The three documents over which Cassels Brock asserts quality assurance privilege consist 
of internal communications between members of Cassels Brock's Ethics and Standards 
Committee, its Managing Partner (Mark I. Young) and Mr. Saltman. 

a. CBB00003 87 is a memorandum dated January 1 7, 2001 that was authored by Cathy 
L. Mercer and addressed to other members of Cassels Brock's Ethics and Standards 
Committee. The memorandum refers to a meeting involving members of the Ethics 
and Standards Committee the previous day and attaches external documentation 
provided to the Ethics and Standards Committee by the Managing Partner at Cassels 
Brock, Mark I. Young. 
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b. The external documentation referenced in the memorandum (CBB0000388 and 
CBB0000389) was produced by Cassels Brock in February 2014 and are listed in 
Schedule A of its initial affidavit of documents, which was sworn February 18, 
2014. 

c. CBB0000386 and CBB0005146 are copies of the same memorandum dated 
February 26, 2001 that Mr. Saltman authored and sent confidentially to Cassels 
Brock's Ethics and Standards Committee as well as Mr. Young. The memorandum 
attaches Ms. Mercer's earlier memorandum dated January 17, 2001 as well as other 
documentation (CBB0000393, CBB0005120, CBB0000396 and CBB0000395). 
Cassels Brock produced CBB0000393, CBB0005120, CBB0000396 and 
CBB0000395 in October 2015 and listed these documents in Schedule A of its 
supplementary affidavit of documents sworn October 19, 2015. 

[28] Mr. Saltman deposed that he did not expect that the three documents over which Cassels 
Brock has asserted common law quality assurance privilege would ever be disclosed to a third 
party. 

[29] Mr. Saltman was examined for discovery over six days; namely, August 18, 2015, October 
27, 2015; October 28, 2015; October 29, 2015; November 5, 2015; and October 14, 2016. 

[30] Cassels Brock delivered its answers to undertakings and to questions taken under 
advisement on January 29, 2018. 

[3 I] For the purposes of the refusals motion, Cassels Brock delivered affidavits providing 
additional information about its assertion of privilege. 

[32] The refusals from Mr. Saltman's examination for discovery have been grouped into four 
discrete groups; namely: (1) the quality assurance memorandum refusals; (2) Cassel Brock's view 
of the law refusals; (3) Mr. Saltman's departure from Cassel's Brock's refusals; and (4) 
information from other individuals' refusals. 

[3 3] The groups ofrefusals are set out below: 

Group #1: Quality Assurance Memorandum Refusals: 

# Page Question Description 

14. 170 559/60 Refusal to advise what the specific issue was that the Ethics 
Committee considered as it relates to the memorandum 
dated January 17, 2001, item 1 in the Defendant's Schedule 
B, what the committee's view was and what the 
recommendation was. 

15. 171 561 Refusal to advise if the subject matter of a memorandum 
dated January 17, 2001, item 1 in the defendant's Schedule 
B, related to a conflict of interest. 

16. 171 562 Refusal to advise of the memorandum of January 17, 2001, 
item 1 in the Defendant's Schedule B, related to some other 
ethical or professional issue. 
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17. 171 563 Refusal to advise what the outcome was of the review by the 
Ethics Committee. 

18. 171/2 564 Refusal to advise what the subject matter or the outcome was 
of the three memoranda referred to as CBB 386, 5146 and 
5198 in the Defendant's Schedule B. 

19. 173 572 Refusal to advise what the circumstances were under which 
an issue was brought to the attention of the Ethics 
Committee as it relates to the January 17, 2001 
memorandum, item 1 in the Defendant's Schedule B 

20. 174 573 Refusal to advise what facts are referred to Ill the 
memorandum of January 17, 2001 memorandum, item I in 
the Defendant's Schedule B 

21. 174 574 Refusal to advise what facts are referred to in the four 
memoranda listed in the Defendant's Schedule B. 

22. 176 582 Refusal to advise what the defendant understood the nature 
of the quality assurance issues were that the Ethics 
Committee was tackling. 

23. 177 589 Refusal to advise what the Defendant's recollections are of 
what arose in relation to the three memoranda that are listed 
in Schedule B as of the first two months of 200 I. 

24. 179 598 Refusal to advise what the circumstances were under which 
Ms. Mercer came to pen a memorandum to the Ethics 
Committee. 

25. 180 603 Refusal to advise why a member of the securities group 
would have been writing a memorandum to the Ethics 
Committee. 

26. 180 605 Refusal to advise if the memorandum from Schedule B dated 
February 26, 2001 is in response to the memorandum dated 
January 17, 2001 

27. 181 606 Refusal to advise if the third memorandum from Schedule B 
also dated 26 February 2001 IS Ill response to the 
memorandum dated January 17, 2001. 

28. 181 608/9 Refusal to produce any other documents that relate to the 
process undertaking by the Ethics Committee as of 2001, or 
its process of review and evaluation. 
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Group #2 Refusals: Cassels Brock's View of the Law: 

# Page Question Description 

51. 834 3137 Refusal to advise whether Cassels Brock, Mr. Saltman, 

(Nov 5, 
advised other clients about the likelihood of success of 
CCRA challenges ill respect of other similar tax 

'15) arrangements. 

52. 834/5 3138 Refusal to advise if there is documentation internal to 

(Nov 5, 
Cassels Brock analyzing the question of whether this type of 
tax arrangement could be successfully challenged by CRA 

'15) after 2003. 

53. 835 3139 Refusal to produce documentation internal to Cassels Brock 
analyzing the question of whether this type of tax 

(Nov 5, arrangement could be successfully challenged by CRA after 
'15) 2003, redacted for client privilege issues. 

Group #3 Refusals: Mr. Saltman's Departure from Cassels Brock: 

# Page Question Description 

1. 10 29 Refusal to advise whether Mr. Saltman' s departure from 
Cassels Brock was in any way related to the services he 
rendered in respect of this program and was there any 
complaint or issue raised with him at Cassels Brock in 
respect of this program. 

2. 11 31 Refusal to advise if any client has complained to Mr. 
Saltman about the advice he gave in respect of this program. 

Group #4 Refusals: Information from Other Individuals: 

# Page Question Description 

29. 841 3162 Under advisement to the extent that the defendant gets 
information from other individuals that is relevant to this 

(Nov 5, proceeding, to provide a summary of that information as 
'15) well as the name, address and contact information of those 

individuals. 
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C. Discussion and Analysis 

1. Refusal Group #1: Quality Assurance Memorandum 

[34] Cassels Brock asserts that the memoranda of its Ethics and Standards Committee are 
privileged from disclosure and production either because: (a) they are subject to solicitor-client 
privilege; or (b) they are subject to what is known as the quality assurance privilege. 

[35] To qualify for solicitor-client privilege, a communication must be: (1) between a client and 
his or her lawyer who must be acting in a professional capacity as a lawyer; (2) given in the context 
of obtaining legal advice; and (3) intended to be confidential. 5 

[36] For the communication to be privileged, the person making the communication must be 
a lawyer. For the solicitor-client privilege to attach, the lawyer must be acting in his or her role of 
a lawyer. No solicitor-client privilege attaches to advice on purely business matters even where it 
is provided by a lawyer. 6 Communications with a lawyer who is employed as in-house counsel 
may qualify for solicitor-client privilege, but communications with an in-house counsel will not 
be privileged if the in-house counsel is acting in a non-lawyer capacity. 

[37] In Toronto-Dominion Bank v. Leigh Jnstruments,7 a document about the role of comfort 
letters for bank loans was circulated by a senior vice-president, a lawyer who was secretary and 
general counsel for the bank. The document was held not to be privileged because the court was 
not satisfied that the vice-president was acting as a lawyer as opposed to a business executive. 

[38] In the immediate case, the Ethics and Standards Committee is comprised oflawyers and it 
provided both legal and business advice to Cassels Brock, which obviously is also comprised of 
lawyers. The Ethics and Standards Committee was in effect playing the same role as played by 
in-house counsel for a business entity like a corporation. The law firm, in effect, was the client of 
the Ethics and Standards Committee. 

[39] In my opinion, insofar as the Ethics and Standards Committee or a law firm's in-house 
general counsel provides legal advice, it is entitled to invoke lawyer and client privilege. In my 
opinion, a law firm should be able to give itself legal advice about its own affairs including advice 
about avoiding being sued or about how to respond if it is in fact sued. 

[ 40] That said, because it is difficult to differentiate legal advice, which is protected by lawyer
client privilege, from business advice, which is not protected, in professional negligence litigation, 
it is appropriate for the Plaintiff to challenge the law firm's claim for privilege. If there is a 
challenge to the claim for privilege, then the court should utilize rule 30.06, which provides in 
relevant part as follows: 

30.06 Where the court is satisfied by any evidence that a relevant document in a party's possession, 
control or power may have been omitted from the party's affidavit of documents, or that a claim of 
privilege may have been improperly made, the court may ... 

5R. v. Campbell, [I 999] I S.C.R. 565; Descoteaux v. Mierzwinski, [1982] 1 S.C.R. 860; Gower v. Tolko Manitoba 
Inc. (2001), 196 D.L.R. (4th) 716 (Man. C.A.); Wigmore on Evidence, Vol. 8 (McNaughten rev., 1961), para. 2292. 
6R. v. Campbell, [1999] 1 S.C.R. 565 at para. 50. 
7 

( 1997), 32 O.R. (3d) 575 (Gen. Div.). See also Mutual Life Assurance Co. of Canada v. Canada (Deputy 
Attorney General), [1988] O.J. No. 1090 (H.C.J.). 
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( c) order the disclosure or production for inspection of the document, or a part of the 
document, if it is not privileged; and 

( d) inspect the document for the purpose of determining its relevance or the validity of a 
claim of privilege. 

[ 41] In the immediate case, I inspected the three memoranda for which privilege was claimed 
by Cassels Brock for the purposes of determining their relevance and whether there was merit to 
the Jaw firm's claim for privilege. 

[ 42] Having done so, I can report that the documents are privileged as lawyer-client privilege, 
but the documents are irrelevant. Having reviewed the memoranda, it appears to me that Cassels 
Brock acted appropriately by disclosing the memoranda with a claim of privilege for review by 
the court, but it turns out that there has been much ado about nothing because the documents have 
no probative value. This is particularly true once it is recalled that Cassels Brock disclosed the 
attachments that accompanied the memoranda. Having reviewed the memoranda, I can add that 
their legal advice content in response to those attachments is miniscule. 

[43] Having reached this conclusion about relevancy, technically speaking, for the purpose of 
this refusals motion, it is not necessary for me to consider whether or not the memoranda of the 
Ethics and Standards Committee are subject to quality assurance privilege. 

[ 44] However, the claim of quality assurance privilege was fully argued, and the answer to this 
question is an important matter for the legal profession that may frequently arise in other 
professional negligence cases. Therefore, I shall proceed to determine whether this claim applies 
in the circumstances of the immediate case. I observe that in future cases where a claim is made 
that the legal advice that a law firm gives to itself is privileged as quality assurance 
communications, the court should, always inspect the allegedly privileged document. 

[ 45] The quality assurance privilege, which in the past has been used by the medical profession 
for hospitals, 8 is recognized as a type of case-by-case privilege in accordance with the Wigmore 
criteria. The case-by-case privilege itself was recognized by the Supreme Court of Canada in 
Slavutych v. Baker. 9 

[ 46] The more precise issue to be determined in the immediate case is whether lawyers may 
have a case-by-case privilege based on the circumstances of their examining or inquiring about the 
quality of their own legal work in order to avoid mistakes in the provision of legal services. 

[ 4 7] It should be emphasized that an affirmative answer to this precise question just means that 
on a case-by-case basis law, firms can assert a quality assurance privilege if the firm can satisfy 
the Wigmore criteria. Mr. Lipson's argument, however, was that a law firm can never asset a 
quality assurance privilege because in no circumstances could it ever satisfy the Wigmore criteria. 
While I might agree that a quality assurance privilege may on a case-by-case basis be difficult to 
prove, I disagree with Mr. Lipson's arguments that the quality assurance privilege can never be 
available to a law firm. The availability of the case-by-case privilege for lawyers is a case-by-case 
matter. 

8 Steep v. Scott, [2002] O.J. No. 4546 (Master); Redman v. Hospital/or Sick Children, 2010 ONSC 3769 (Master). 
In the medical field, the quality assurance privilege is statutorily enshrined; see Quality of Care Information 
Protection Act, 2016, S.O. 2016, c. 6. 
9 [1976] l S.C.R. 254. 
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[ 48] The onus of proving that documents are privileged is on the party claiming the privilege. 10 

The Wigmore criteria are: (a) the communications must originate in a confidence that they will 
not be disclosed; (2) confidentiality must be essential to the full and satisfactory maintenance of 
the relation between the parties; (3) the relation must be one which in the opinion of the community 
ought to be sedulously fostered; and ( 4) the injury that would arise by the disclosure of the 
communications must be greater than the benefit gained for the correct disposal of litigation. 

[ 49] In the context of legal services, in my opinion, for the quality assurance privilege to be 
available, the court must be satisfied from its own review of the documents that the 
communications were genuinely made as a quality assurance measure with a view to improving 
the quality oflegal services and to ensure that the firm's clients are safeguarded from mistakes in 
the firm's provision oflegal services. 

[50] Turning to the Wigmore criteria in the circumstances of the immediate case, I am satisfied 
that Mr. Lipson's communication with the Ethics and Standards Committee originated in a 
confidence that the communication would not be disclosed. 

[ 51] I am also satisfied that the confidentiality between Mr. Lipson and the Ethics and Standards 
Committee was essential to the full and satisfactory maintenance of the relationship between a law 
firm and its partners and employees, which relationship entails that the law firm and its members 
be committed to providing competent legal services and that the law firm does so in accordance 
with its ethical and professional obligations. 

[52] The attachments to the memorandum and Mr. Lipson's evidence reveals that he was 
communicating about whether the law firm may have legal and professional obligations in the 
circumstances where its opinion is being made available as part of the promotional material for a 
client's investment product. Mr. Lipson's communication was about a matter of the use that could 
be made of the firm's legal work product. From his perspective, the communication was being 
made as a quality assurance measure with a view to improving the quality of legal services the 
firm provided and to ensure that the firm's clients were safeguarded from mistakes, reservations, 
or qualifications to the firm's provision of legal services. 

[53] In the circumstances of the immediate case, I am satisfied that the relationship between Mr. 
Lipson and the Ethics and Standards Committee was a relationship that ought to be sedulously 
fostered. 

[ 54] Thus, on a case-by-case basis, I am satisfied that the first three of the four Wigmore criteria 
are satisfied in the case at bar. Turning to the fourth criterion, in a somewhat odd way, it too is 
satisfied. I say in an odd way because given the memoranda's irrelevancy, there would be no 
significant injury by the disclosure of the memoranda; however, given their irrelevance, the 
memorandum would not contribute to the probity of the disposal of the litigation. 

[55] As it turns out, once again, in the circumstances of the immediate case, the controversy 
about the quality assurance privilege is much ado about nothing important to the immediate case. 

[ 56] Generally speaking, the quality assurance privilege is available on a case-by-case basis to 
law firms, and it was available to Cassels Brock in the immediate case and so the firm's refusal to 

10 Davies v. American Home Assurance Co. (2002), 60 O.R. (3d) 512 (Div. Ct.); Toronto-Dominion Bank v. Leigh 
Instruments (1997), 32 0.R. (3d) 575 (Gen. Div.). 
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answer was justified. 

2. Refusal Group #2: Cassel Brock's View of the Law 

[57] Cassels Brock provided its opinions between 2000 and 2003. Its opinions were based on 
the law as it existed during this period ohime. In response to certain questions that were initially 
taken under advisement Mr. Saltman provided some evidence about how the case law changed 
after 2003. 

[58] In response to Q. 3136, which was taken under advisement, Mr. Saltman testified that based 
on the state of law at the time that the opinions were given, he did not change his view regarding 
the likelihood of a successful challenge by the Canada Revenue Agency to Timeshare Program 
itself. In response to Q. 3134, which asked when Mr. Saltman or anyone at Cassels Brock arrived 
at a view that there might be a successfully challenge to the Timeshare Program, Mr. Saltman 
answered: 

A. Amendments were made to subsection 248(35) and following of the Income Tax Act announced 
December 21, 2002 and enacted June 2003, as well as the amendments proposed in the 2003 federal 
budget to subsection 237.1 (I) (the "Amendments"). As tax professionals began to absorb the 
guidance from the Amendments and various cases, including Klotz v. The Queen, 2004 TCC 651 
(TCC); Tolley v. The Queen, 2004 TCC 650 (TCC); Quinn v. The Queen 2004 TCC 649 (TCC), 
Mr. Saltman advises that his view began to change with respect to the potential success of a 
challenge by CRA to future programs like the Athletic Trust Program. Mr. Saltman did not express 
any opinion on the Athletic Trust program itself after December 15, 2003 and Thorsteinssons LLP 
took over the analysis in respect of the CRA challenge. 

[59] The Group #2 Refusals concern how Mr. Saltman's understanding of the case law may 
have changed in the years following the tax assessments made by Revenue Canada. I agree with 
Cassels Brock that this line of inquiry is irrelevant. It was justified in refusing to answer the 
questions. 

3. Refusal Group #3: Mr. Saltman's Departure from Cassels Brock 

[60] The investments that are the subject matter of this class action occurred between 2000 and 
2003. The class action was commenced in 2009. Mr. Saltman resigned from Cassels Brock in 
2013. Group #3 questions inquired whether Mr. Saltman's departure was connected to the subject 
matter of the litigation. Cassels Brock refused to answer these questions on the grounds of 
relevancy. 

[ 61] I agree with Cassels Brock that this line of inquiry is irrelevant. It was justified in refusing 
to answer the questions. 

4. Refusals Group #4:lnformation from Other Individuals 

[ 62] Cassels Brock took under advisement question number 3162, which asked the law firm to 
produce a summary of relevant information it receives/received from others (witnesses or potential 
witnesses) as well as their names and contact information. Subsequently, the firm advised that 
Mr. Lipson request was too imprecise, but nevertheless, the firm would comply with its obligations 
under the Rules of Civil Procedure. 

[63] In my opinion, this answer was satisfactory. 
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D. Conclusion 

[ 64] For the above reasons, I dismiss Mr. Lipson' s refusals motion. 

[65] If the parties cannot agree about costs, they may make submissions in writing beginning 
with Cassels Brock's submissions within twenty days of the release of these Reasons for Decision, 
followed by Mr. Lipson' s submissions within a further twenty days. 

Perell, J. 

Released: September 24, 2019 
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STATEMENT OF BRIAN NICHOLS 

OCTOBER 27, 2020 

PART I: OVERVIEW 

A. INTRODUCTION

1. This report has been prepared at the request of Dewart Gleason LLP who have

retained me as an expert in income tax matters in connection with the action (the

"Action") bearing court file number CV-09-376511 which has been certified

under the Class Proceedings Act, 1992 and in particular with respect to the third

party claim bearing court file number CV-09-376511CPA1, brought by Cassels

Brock & Blackwell LLP ("CB") against Gardiner Roberts LLP ("GR"), the Estate

of Ronald J. Farano, Deceased ("Farano Estate") and others. In this statement, I

shall refer to the members of the class as the "Donors".

2. I have set out my qualifications in Appendix A.

3. In Appendix B I have set out the documents that I reviewed in connection with

the Action that were relevant in formulating my opinion.  I have also set out the

jurisprudence and the tax literature which I have reviewed.

4. I have been provided with a copy of the tax opinion (the "CB Opinion") dated

October 6, 2000 by CB to Canadian Athletic Advisors Ltd.

5. I have been provided with a commentary (the "Farano Commentary") on the CB

Opinion dated December 22, 2000 which was given by Ronald J. Farano

("Farano") of GR. The Farano Commentary states that based on Farano's

understanding of the law as it existed on December 22, 2000, the CB Opinion

properly reflects the legal situation in an income tax context.

6. I have been provided two legal opinions, dated June 7, 2010 and July 13, 2011

(the "Krishna Opinions") given by Vern Krishna ("Krishna") of Borden Ladner

Gervais to Roy Elliott O'Connor LLP.  The Krishna Opinions state that the CB

Opinion does not meet the standard of care expected of a tax lawyer with respect

to matters other than the general anti-avoidance rule ("GAAR"). The Krishna
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Opinions indicate that the CB Opinion reasonably addressed GAAR issues in 

light of the available jurisprudence at the relevant time. 

 

7. In this statement I will be expressing my views as to whether the Farano 

Commentary met the standard of care of a reasonably competent tax specialist 

lawyer at the time the Farano Commentary was given. As the Krishna Opinions 

indicate that the CB Opinion reasonably addressed GAAR issues, I shall not 

comment on GAAR issues in this statement. The Farano Commentary was dated 

December 22, 2000.  The Statement of Defence and Cross-Claim of Third Parties, 

GR and the Farano Estate, to the Third-Party Claim indicates that the Farano 

Commentary was not released until January 25, 2001.  I am of the view that the 

standard of care did not change between December 22, 2000 and January 25, 

2001. 

 

8. The following sources of information ("Indicia of Standard of Care") are relevant 

for the purposes of determining the standard of care of a tax specialist lawyer on 

December 22, 2000: 

 

(a) Reported Cases 

(b) Published Tax Literature 

(c) Canada Revenue Agency ("CRA") Audit Report 

(d) CRA communications with Donors and Thorsteinssons LLP 

("Thorsteinssons") 

(e) Thorsteinssons communications with CRA and with Donors 

 

Thorsteinssons were retained as tax litigation counsel by some of the Donors to 

act on their behalf in the tax dispute with the CRA.  I shall refer to the Indicia of 

Standard of Care in this Statement. 

 

 

B. FACTS AND FARANO’S RETAINER 

 

B.1 FACTS  

 

9. In paragraph 1 of the CB Opinion, CB described the facts as follows: 

 
(a) In order to administer a programme of support for Canadian amateur 

athletics, a trust (the "Trust") has been settled in Ontario on Atlantis 

Fiduciary  Services Inc. (an affiliate of Atlantis Asset Management 

Inc.), a resident of Canada, which acts as the Trustee of the Trust (the 

"Trustee"), by Adrian Crosbie-Jones who is a resident of The Bahamas 

and who has never been resident in Canada (the "Settlor") for the 

benefit of a class of individuals, both residents of Canada and non-

residents of Canada, who have indicated a willingness to support 

Canadian amateur athletics, e.g. Registered Canadian Amateur Athletic 
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Associations (individually, an "RCAAA"), and who will be designated by 

the Trustee as Class A Beneficiaries. Such support could be demonstrated 

either by past donations or services to amateur sports, or by an expressed 

willingness to do so in the future. A company incorporated pursuant to the 

laws of Ontario and wholly-owned by the Trust is designated as the Class 

B Beneficiary. 

 

(b) The Settlor transferred $100 of his own funds in settlement of the Trust 

by way of an irrevocable gift to the Trustee which holds the assets 

comprising the "Trust Fund". A deed of trust (the "Deed") governed by 

the laws of Ontario evidencing the establishment of the Trust provides 

that the Class A Beneficiaries are entitled to the capital of the Trust fund 

(the "Fund") and the Class B Beneficiary is entitled to the income of the 

Fund. 

 

(c) During the year 2000, the Settlor will acquire biennial timeshare weeks 

(the "Timeshare Weeks") from Portfolio Vacations International Ltd., a 

corporation established under the laws of Bermuda, ("PVIL") that holds 

the master leasehold interest pursuant to which the Timeshare Weeks 

have been created at the Sandyport Beaches Resort, a successful 

timeshare resort in Nassau, Bahamas (the "Developer"). The purchase 

price for each Timeshare Week is an amount that is equal to the appraised 

fair market value of such week, or US$9,000, whichever is less. The 

US$9,000 purchase price (based upon the US$9,000 appraisal amount) is 

payable to PVIL in the following manner: 

 

US$5,800 Cash 

US$3,200 Vendor Take-Back Charge 

 

(d) The Charge being taken back by PVIL as Vendor will be registered as a 

charge against the title of each Timeshare Week, in the proper registry 

office in The Bahamas. The Charge will have the following terms: 

 

(i) Due on Demand; 

(ii) Interest at a market rate payable in arrears upon demand being 

made; and  

(iii) May be prepaid at any time without notice or bonus. 

 

(e) The Charge is a limited-recourse debt obligation. Upon any default being 

made under the Charge, the only recourse of PVIL will be against the 

charged property itself. PVIL will not be entitled to recover any deficiency 

from the Settlor or any subsequent owner of the Timeshare Week. Any 

transfer of title to a Timeshare Week will be made subject to this 

registered charge. 

 

(f) The Settlor will make a gift to the Trustee of the Timeshare Weeks so 

acquired in further settlement of the Trust Fund, and will receive no 

consideration from the Trustee for such transfer. The Trustee will acquire 
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valid ownership and title to these Timeshare Weeks, subject to the Charge 

for US$3,200 registered on title, unless the outstanding balance has been 

paid and the Charge has been removed. 

 

(g)  The Deed gives the Trustee wide discretion to make distributions out of 

the Trust Fund to the Beneficiaries and, in particular, does not require the 

Trustee to make distributions of Timeshare Weeks only to Class A 

Beneficiaries who wish to make donations of Timeshare Weeks to 

RCAAAs. Following the further settlement referred to in (f) above and 

later in 2000, the Trustee will distribute the Timeshare Weeks to the Class 

A Beneficiaries of its choice. Each Class A Beneficiary in receipt of a 

Timeshare Week will acquire valid ownership and title thereto. Each 

Timeshare Week distributed will be subject to the US$3,200 Charge, 

unless the balance has been paid and the charge has been removed. 

 

(h) As a holder of Timeshare Weeks subsequent in title to the Trustee and the 

Settlor, the Class A Beneficiary will be in the same position with respect 

to the liability to the Developer. In other words, if the Developer demands 

payment of interest and principal, the Class A Beneficiary has no personal 

liability to make the payments. A failure to pay will result in the 

Developer having the right only to repossess the Timeshare Weeks. 

 
(i) The distribution of Timeshare Weeks to the Class A Beneficiaries 

will be made  without any conditions, or any obligations on the part of the 

Class A Beneficiary to make a subsequent donation to any RCAAA, and 

there is no arrangement that a donation will be made of Timeshare Weeks 

pursuant to the expression of willingness to support Canadian amateur 

athletics. Given this expression of support, however, it is expected that 

most Class A Beneficiaries will make donations of Timeshare Weeks to 

RCAAAs. Nevertheless, there is nothing that would prevent a Class A 

Beneficiary from retaining a Timeshare Week for his or her own personal 

use or for any other lawful and permitted purpose. 

 

(j) Canadian Athletic Advisors Ltd. ("CAA") represents certain RCAAAs 

which have expressed a willingness to accept donations of Timeshare 

Weeks from Class A Beneficiaries. These particular RCAAAs, however, 

are unwilling to accept a donation of property that is subject to a demand 

charge that may result in the equity in such property being immediately 

foreclosed. To protect the interests of the RCAAAs, CAA has requested, 

on behalf of participating RCAAAs, that donors who make a gift of 

Timeshare Weeks to RCAAAs, also make a cash donation in the amount 

of Cdn $4,700, for each Timeshare Week being donated. This amount is 

the Canadian dollar equivalent of the amount necessary to permit an 

RCAAA to discharge the outstanding Charge and obtain encumbrance-

free ownership of a Timeshare Week. (In this letter a reference to 

Canadian dollars should be taken as a reference to the Canadian dollar 

equivalent of the US dollar amount based on current exchange rates, and 
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it should be understood that at a future date when the amount referred to 

has to be revalued it may change depending upon the rates at that time.) 

 

(k) CAA, on behalf of the RCAAAs, has entered into a marketing 

agreement with PVIL whereby PVIL will market the donated Timeshare 

Weeks to members of the public at the Developer's sales office. Under 

the terms of the agreement, PVIL will be responsible for all marketing 

costs and expenses, and will remit to the RCAAAs the net proceeds from 

the sale of the Timeshare Weeks after deduction of sales and marketing 

fees and expenses, in accordance with timeshare industry practice. 

 

(l) When a Class A Beneficiary makes the gifts to an RCAAA, the 

RCAAA will issue two charitable receipts as follows: 

 

(i) A receipt in the amount of Cdn$4,700 with respect to the cash 

donation, 

 

(ii) A receipt in the amount of the then fair market value of the 

donated Timeshare Weeks as evidenced by two independent 

valuations, less the amount of any debt registered against the 

property (that is the Charge in the amount of Cdn$4,700, unless 

it has previously been discharged). 

 

The sum of the two charitable receipts will total an amount that is equal to the 

appraised fair market value of the Timeshare Week, or Cdn$13,275. 

 

10. The Farano Commentary included a schedule which is the content page of the 

Due Diligence Book of Documents (the "Due Diligence Book") provided to 

Farano by Stephen Elliott, president of Sport Share Inc., on November 1, 2000.  

Farano indicated that he had reviewed the Due Diligence Book and made the 

following comment: 

 
The Opinion rendered by Cassels Brock & Blackwell dated October 6th, 2000, 

(the "Opinion") refers to the facts as I understand them and refers to the review 

of documents which essentially correspond to the documents in the Due 

Diligence Book which was sent to me on November 1, 2000. 

 

11. The Due Diligence Book contains a draft dated October 12, 2000 of Timeshare 

Remarketing Agreement (“TRA”) between Canadian Athletic Advisors Ltd. 

(“CAA”) and Portfolio Vacations International Inc. (“PVII”). The TRA indicates 

the following: 

 

(a) PVII is the sole and exclusive marketing agent for the sale of timeshare 

weeks at the Sandy Beaches Resort (the “Resort”) in Nassau, Bahamas. 

 

(b) The CAA is the exclusive representative of certain Canadian Amateur 
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Athletic Associations (“RCAAA’s”) who have received donations of 

timeshare weeks at the Resort (the “Donated Timeshare Weeks”). 

 

(c) PVII has the option to acquire timeshare units from CAA on an 

individual basis in which case rules are specified with respect to the 

commission to be paid to PVII. 

 

(d) CAA has the option to require PVII to purchase blocks of at least 100 

Donated Timeshare Weeks at a bulk purchase price of USD $1,000 for 

each Donated Timeshare Week. 

 

12. The Due Diligence Book also contains a Timeshare Marketing and Re-Sale 

Agreement (the “Pooling Agreement”) which each of the RCAAAs was required 

to enter into with CAA. Pursuant to the Polling Agreement, each of the RCAAAs 

was required to transfer each of the Donated Timeshare Weeks to CAA for 

marketing. It appears that in the case of bulk sale the Pooling Agreement allows 

CAA to retain a portion of the USD $1,000 to be paid by PVII for each Donated 

Timeshare Week. 

 

B.2 FARANO'S RETAINER 

 

13. Farano's retainer appears to have been limited to providing commentary on 

whether the CB Opinion gave a reasonable description of how tax law, as it 

existed on December 22, 2000, applied to the facts as described in the CB 

Opinion and in the Due Diligence Book. 

 

 

 

C.  FRAMEWORK OF THIS STATEMENT 

 

14. Krishna asserts that at the time the CB Opinion was given, the tax jurisprudence 

required that a donor of a charitable gift must intend to diminish his or her net 

worth by making the donation. Krishna expresses this by saying that the donor is 

“impoverished” by the donation. This assertion forms the lion’s share of the 

Krishna Opinion. I agree that Krishna’s assertion represents the state of tax 

jurisprudence on July 11, 2011 as well as the current state of the tax 

jurisprudence. For the reasons set out in Part II of this statement, it is my view 

that Krishna’s assertion did not represent the state of the tax jurisprudence when 

the CB Opinion and the Farano Commentary were given. It is my view that it was 

possible to make a “profitable gift” at that time. 

 

15. The CB Opinion does not refer to bulk sales of Donated Timeshare Weeks. As a 

result, section 1(k) of the CB Opinion, which is set out in paragraph 9 of this 

statement, is not an accurate statement of the facts. It appears that Farano was 
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given information in the Due Diligence Book which could have allowed him to 

identify the inaccuracy in section 1(k) of the CB Opinion. Farano did not refer to 

bulk sales in the Farano Commentary. 

 

16. In Part III of this statement, I consider whether on December 22, 2000 a 

reasonably competent tax specialist lawyer would have modified his or her 

opinion because of the likelihood that there would be sales in bulk at discounted 

prices. In Part IV of this statement, I refer to and comment on the sham doctrine. 

 

PART II: WAS IT POSSIBLE TO MAKE A PROFITABLE GIFT? 

 

D. THE KRISHNA OPINIONS 

 

D.1 SUMMARY OF KRISHNA CONCLUSIONS 

17. In this statement I shall refer to the latest of the two Krishna Opinions which was 

given by Krishna on July 13, 2011. 

 

18. In paragraphs 41 to 44 of the Krishna Opinion, Krishna describes the meaning of 

"gift" for tax purposes as follows: 

 
41. The Act does not define "gift."  At common law, a gift is the voluntary 

transfer of property from a donor to a donee for which the donor receives no 

benefit or consideration-a transfer without expectation of economic reward or 

material return.  The donor must be impoverished by the transfer. 

 

42. Thus, the essence of a gift is a transfer motivated by detached and 

disinterested generosity.  [There are pending amendments to the Act to change 

the "impoverishment rule" that permit donations where the donor obtains partial 

value in exchange.] 

 

43. Friedberg identifies four elements of a "gift": 

 

(f) The donor must own the gifted property; 

 

(g) The donor must transfer the property voluntarily; 

 

(h) No consideration can flow to the donor in return for the gift; 

and  

 

(i) The subject of the gift must be property and not services. 

 

44. Overarching these four elements is the notion that a taxpayer must have 

an intent to donate the property to the charity.  Intention to donate depends upon 
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the facts of the arrangement and is intrinsic to the notion that the transfer must 

impoverish the donor of the property.1 

 

19. Krishna concludes as follows in paragraphs 74 to 76 of the Krishna Opinion:  

 
74. The Cassels Brock Legal Opinions do not address the crucial link 

between "material benefit", "impoverishment" and "donative intent" where, as in 

the Timeshare Program, there is a guaranteed net cash tax credit that 

substantially exceeds the aggregate of the taxpayer's cash outlays, encumbrances 

and liens on the donated property.  Hence, the Opinion does not fully inform the 

Donor of the risk of CRA assessment and denial of the credit. 

 

75. Since the Donors were not "impoverished" but enriched, there was risk 

that the CRA would challenge the "donation" based on the magnitude of the tax 

credit claimed. 

 

76. Disclosure of the risks would have informed the Donors of the potential 

of tax assessments and the inherent costs of dispute resolution and proceedings 

in the Tax Court of Canada. 

 

On December 22, 2000 there was some authority from Federal Court Trial 

Division and from the Tax Court of Canada indicating that a gift must require 

impoverishment of the donor.  However, there was authority from the Federal 

Court of Appeal ("FCA") indicating that there could be a profitable gift.  On 

December 22, 2000, tax specialist lawyers were of the view that the FCA 

authority (that there can be a profitable gift) trumped the lower court authority 

that a gift must require impoverishment of the debtor.2 

 

D.2 LACK OF CONSIDERATION TO POINT-IN-TIME LAW 

20. The Krishna Opinion cites post December 22, 2000 authority as well as pre-

December 22, 2000 authority to support his position that in order for there to be a 

gift the donor must be impoverished. The Krishna Opinion, however, does not 

refer to paragraph 9 of the Friedberg FCA decision which specifically 

contemplates a profitable gift.3 Krishna has relied on post December 22, 2000 

authority to support his position as to what the law was on December 22, 2000.  In 

my view, post December 22, 2000 authority can be relied upon by Krishna for 

that purpose only if he is asserting that the law was static between December 22, 

2000 and July 13, 2011. 

 

 
1 In paragraph 43 of his opinion, Krishna is referring to Friedberg v. R., 92 D.T.C. 6031 (FCA), which is 

discussed in Part F.1 of this statement. 
2 I shall discuss the jurisprudence in detail in Part F.1 of this statement. 
3 See Part F.1, at paragraph 25, below. 
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21. In this statement, I will explain that the law was not static between December 22, 

2000 and July 13, 2011.  I will explain why a reasonably competent tax specialist 

lawyer would have concluded on December 22, 2000 that it was possible to make 

a profitable gift.  I will also refer to evidence indicating that tax specialist lawyers 

believed that it was possible to have a profitable gift until several years after 

December 22, 2000.  Finally, I shall refer to evidence that the CRA did not 

initially assess the Donors on the basis that a donor must be impoverished in order 

to have a gift for tax purposes.  It appears that the CRA did not adopt this 

argument in its Tax Court of Canada litigation with the Donors, until 2007. I will 

refer to some post December 22, 2000 jurisprudence to illustrate the evolution of 

the law after December 22, 2000 and to highlight certain submissions made by tax 

counsel to the courts.  These submissions clearly indicate that tax counsel were 

taking the position that there could be a profitable gift until at least 2004. 

 

E. CHARITABLE DONATION TAX SHELTER ENVIRONMENT ON 

DECEMBER 22, 2000 

 

E.1 CAT AND MOUSE GAME 

 

22. The essence of a charitable donation tax shelter is that the donor would profit by 

reducing the amount of taxes payable by an amount in excess of his "real" cash 

donation to the charity.  Not surprisingly, the CRA attacked these arrangements in 

the courts.  A cat and mouse game ensued.4 When the courts upheld a particular 

arrangement, Finance would amend the Income Tax Act (the “Act”) to close off 

the arrangement.  Tax shelter promoters would then fine tune their products to 

adjust to the new legislative regime and market their new products.  The CRA 

would challenge the new products and the wheel would continue to turn. 

 

 

E.2 TAX SHELTERS IN LATE 1990s 

 

23. The tax shelter products available in the late 1990s have been described as 

follows5: 

 
The tax shelters at issue can be grouped into two categories:  "buy low, donate 

high" arrangements on the market in the late 1990s, and are sometimes referred 

 
4 This has been referred to as a cat and mouse game in the following publications: 

(i) Jim Cruickshank, "Charities and Not-for-Profit Organizations:  Selected Topics of Current 

Interest," 2010 Atlantic Provinces Tax Conference, (Halifax:  Canadian Tax Foundation, 

2010), 8A:1-18. 

(ii) Patrick J. Boyle, "Charitable Gifts:  An Update," Report of Proceedings of Fifty-Sixth Tax 

Conference, 2004 Conference Report (Toronto:  Canadian Tax Foundation, 2005), 7:1-36. 
5 Jim Cruickshank, "Charities and Not-for-Profit Organizations:  Selected Topics of Current Interest," 2010 

Atlantic Provinces Tax Conference, (Halifax:  Canadian Tax Foundation, 2010), 8A:1-18. 
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to as "art flips" (as the property donated in these arrangements was often 

artwork.) When these plans came under attack by CRA, promoters shifted to 

"leveraged donation" schemes. 

 

24. In 2008, the CRA described abusive tax shelter arrangements as follows6: 

 
There are three common types of abusive tax shelter arrangements involving 

charities, although variations of these and other new arrangements are being 

promoted.  Examples of the three common arrangements are: 

 

• Buy low, donate high:  an individual buys property for $3,000, then 

transfers the property to a charity and receives a $10,000 receipt. 

• Gifting trust arrangements:  an individual pays $3,000 cash to a charity, 

receives property from a trust with a purported fair market value of 

$7,000 which is also transferred to a charity, and receives a donation 

receipt of $10,000. 

• Leveraged cash donations:  an individual purportedly borrows $8,000, 

adds another $2,000, and transfers $10,000 to a charity for a $10,000 

receipt.  The individual then pays another $1,000 to third party to repay 

the loan in full.  

 

F. JURISPRUDENCE 

 

F.1 JURISPRUDENCE PRIOR TO DECEMBER 22, 2000 

 

25. In Burns v. M.N.R.7, the taxpayer attempted to deduct an amount paid by him to 

the Canadian Ski Association (the "CSA").  The taxpayer's daughter trained with 

the CSA.  The taxpayer admitted that he would not have made payments had his 

daughter not been part of the CSA training squad.  The Minister disallowed the 

deduction taking the position that the taxpayer's payment did not constitute a gift 

because the taxpayer had an expectation that his daughter would receive benefits.  

The Federal Court Trial Division found in favour of the Minister.  At paragraph 

28, Pinard J. made the following comment:   

 
28. I would like to emphasize that one essential element of a gift is an 

intentional element that the Roman law identified as animus donandi or 

liberal intent (see Mazeaud, Leçon de Droit Civil, tome 4ième, 2ième 

volume, 4 ième édition, No. 1325, page 554). The donor must be aware 

that he will not receive any compensation other than pure moral 

benefit; he must be willing to grow poorer for the benefit of the donee 

without receiving any such compensation.  In my view, the defendant 

believed he was paying for his daughter's ski training and he considered 

that to be the benefit.  Consequently, the defendant did not have the 

 
6 CRA Registered Charity Newsletter #29, Winter 2008. 
7 88 D.T.C. 6101, (1985 FCTD, affirmed by the FCA [1990] 1 CTC 350). 
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animus donandi or liberal intent required to allow the payments he 

made to the C.S.A. to be considered "gifts" under subparagraph 

110(1)(a)(ii) of the Act.  

 

26. Burns is the earliest Canadian case, which I am aware of, that stipulates that a 

donor must be impoverished in order for there to be a gift.  In Dutil v. R.,8 

Dussault made similar comments.9 

 

27. Friedberg v. R,10 is the leading case decided prior to December 22, 2000.  In 

Friedberg, the taxpayer acquired two collections of ancient textiles and donated 

them to a museum.  This was a buy low, donate high situation where the taxpayer 

intended to profit from his gift.  The FCA commented as follows at paragraphs 4 

and 5: 

 
4 The Income Tax Act does not define the word "gift", so that the general 

principles of law with regard to gifts are utilized by the courts in these 

cases.  As Mr. Justice Stone explained in The Queen v. McBurney, 

[1985] 2 C.T.C. 214, 85 D.T.C. 5433, at page 218 (D.T.C.5435): "The 

word gift is not defined in the statute.  I can find nothing in the context 

to suggest that it is used in a technical rather than its ordinary sense."  

Thus, a gift is a voluntary transfer of property owned by a donor to a 

donee, in return for which no benefit or consideration flows to the 

donor (see Heald, J. in The Queen v. Zandstra, [1974] C.T.C. 503, 74 

D.T.C. 6416, at page 509 (D.T.C. 6420).  The tax advantage which is 

received from gifts is not normally considered a "benefit" within this 

definition, for to do so would render the charitable donations 

deductions unavailable to many donors. 

 

5 In tax law, form matters.  A mere subjective intention, here as 

elsewhere in the tax field, is not by itself sufficient to alter the 

characterization of a transaction for tax purposes.  If a taxpayer 

arranges his affairs in certain formal ways, enormous tax advantages 

can be obtained, even though the main reason for these arrangements 

may be to save tax (see Canada v. Irving Oil Ltd., [1991] 1 C.T.C. 350, 

91 D.T.C. 5106, per Mahoney, J.A.)….  

 

At Paragraph 9, the FCA ruled that it is possible to have a profitable gift: 

 
9 It is clear that it is possible to make a "profitable" gift in the case of 

certain cultural property.  Where the actual cost of acquiring the gift is 

 
8 (1991) 95 D.T.C. 281 (T.C.C.). 
9 In Langlois v. R, [1999] 3 C.T.C. 2589 at paragraph 60, Garon TCJ indicated that similar comments were 

made in Gagnon v. Canada, Doc. 91-38 (IT) (T.C.C.), and that both Dutil and Gagnon were decided on 

July 25, 1991.  As Gagnon has not been reported, I have not been able to read it.  
10 Friedberg, (FCA) supra note 1.  
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low, and the fair market value is high, it is possible that the tax benefits 

of the gift will be greater than the cost of acquisition…. 

 

28. In the following cases, the courts held that it is possible to make a profitable gift: 

  

(a) Francoeur v. R. - a buy low, donate high scheme involving scientific 

material;11 

 

(b) Whent v. R. - a buy low, donate high scheme involving works of art 

(commonly referred to as an "art flip");12 

 

(c) Plante v. R. - an art flip;13 and 

 

(d) Aikman v. R. – an art flip.14 

 

29. On November 3, 2000, less than two months prior to the date of the Farano 

Commentary, the FCA decided the following trilogy of cases: 

  

(a) Langlois v. R. – an art flip;15 

 

(b) Duguay v. R. – an art flip;16 and 

 

(c) Coté v. R. – an art flip.17 

 

Each of these cases involved an art flip.  At Tax Court, the taxpayers relied upon 

the passage in Friedberg which indicates that there can be a profitable gift.  They 

also relied upon Francoeur.  The Department of Justice relied upon Dutil.  Neither 

the Tax Court nor the FCA explicitly adopted the passage in Friedberg which 

indicates that there can be a profitable gift.  However, both the Tax Court and the 

FCA decided that even though the taxpayer's primary motivation was to obtain a 

tax benefit, that did not nullify the taxpayer's intent to give.  The Tax Court and the 

FCA went on to decide the cases on valuation issues.  The emphasis that the Tax 

Court and the FCA placed on valuation issues indicates that they were of the view 

that there could be a profitable gift. 

 

 
11 Francoeur v. R., [1993] 2 C.T.C. 2240 (T.C.C.). 
12 Whent v. R., [1996] 3 C.T.C. 2542 (T.C.C.) affirmed [2000] 1 C.T.C. 329 (F.C.A.) leave to appeal denied 

2000   CarswellNat 2397 (S.C.C.). 
13 Plante v. R., [1999] 2 C.T.C. 2631 (T.C.C.). 
14 Aikman v. R., 2000 D.T.C. 1874 (T.C.C.). 
15 Langlois v. R.,2000 CarswellNat 3241 (FCA). 
16 Duguay v. R., [2002] 1 C.T.C. 8 (FCA) which was decided on November 3, 2000 together with Langlois 

and Coté v. R., 2000 D.T.C. 6615 (Fr. )(FCA). 
17 Coté, supra note 16. 
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30. The Department of Justice referred to the Dutil impoverishment concept from 

time to time in argument.18 However, this argument was not successful prior to 

December 22, 2000.  For example, in Plante v. R.,19 Tardif TCJ made the 

following comment in footnote 1 (corresponding to paragraph 38 of the decision): 

 
In Dutil v. R. file no. 91-42(IT) [reported (1991), 95 D.T.C.281 (T.C.C.)] my 

colleague Judge Dussault looked at whether a gift exists where the taxpayer's 

"sole" motivation is clearly to enrich, not to impoverish, himself or herself.  As 

counsel for the Minister acknowledged in her written arguments, Judge 

Dussault's comments were made in obiter. Moreover, I consider the issue to 

have been settled by the Federal Court of Appeal's decision in Friedberg, which 

was rendered after Dutil. 

 

31. In the 1990s, the Department of Justice tended to use the following arguments 

when attacking art flips: 

 

(a) the fair market value of the art when the taxpayer donated it to a charity 

was equal to the price paid by the taxpayer for the art;20 

 

(b) the taxpayer never took title to the art and therefore could not have gifted 

the art to the charity; and21 

 

(c) by purchasing the art at a low price and donating it at a high price, the 

taxpayer was involved in an adventure in the nature of trade with the result 

that the difference between the donation value and the acquisition price of 

the art should be taxed in the hands of the taxpayer as ordinary income.22 

 

32. On December 22, 2000, the jurisprudence favoured the Friedberg concept that it 

was possible to have a profitable gift.  The courts were not adopting the Burns or 

Dutil concept that the donor must be impoverished in order for there to be a gift.23 

 

 
18 For example, the Department of Justice referred to Dutil at the Tax Court level in Langlois, Duguay and 

Coté, supra note 16. 
19 Supra note 13. 
20 Coté, supra note 16. 
21 This was one of the positions initially taken by the CRA to support its reassessments of the Donors.  See 

Section G of this statement. 
22 Francoeur, supra note 11.  

   Whent v. R., supra note 12.  

   Loewen v. R., 94 D.T.C. 6265 (FCA). 
23 In the 2002 Quebec Court of Appeal decision, R. c. Bouchard, 163 C.C.C. (3d) 86, 2002 CarswellQue 

3899 the Court reaffirmed "profitable" donations are acceptable, especially in light of the then recent 

decision in Duguay, at paras. 68-71. 
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F.2 JURISPRUDENCE AFTER DECEMBER 22, 2000 

 

33.  On July 5, 2004, Clifford Rand argued a trilogy of art flip cases on behalf of the 

taxpayer before Bell T.C.J.24 Bell T.C.J. reproduced Mr. Rand's written 

submissions in his reasons for judgment.  Paragraphs 10 to 12 of the written 

submissions refer to the understanding of the law at that time and in particular to 

the concept that it was possible to make a profitable gift:25 

 
10. The Respondent has assessed the Appellants on the basis that the 

amount of their total charitable gifts is equal to the amount the Appellants paid 

to acquire the prints from CVIAM. It follows that the Respondent has assumed 

in issuing its reassessments that the fair market value of the prints was equal to 

the Appellants' cost of the prints. 

 

11. The arrangements promoted by CVIAM under which the Appellants 

acquired and donated the prints have been referred to by the Department of 

Finance as "buy-low, donate-high" arrangements. It is understandable that the 

Minister of National Revenue and the Department of Finance do not like 

"buy-low, donate-high" arrangements. Permitting taxpayers to make a profit 

from the tax system through the mechanism of a charitable donation is clearly 

not in accordance with good tax policy. Nonetheless, as Mr. Justice 

MacDonald noted in Nova Corp. of Alberta v. R., if there is a [opportunity] in 

the Act, then a taxpayer who finds it and exploits it while it is available is 

entitled to any resulting advantage. 

 

12. The loophole exploited by the tax shelter promoters who designed 

charitable gifting arrangements resulted from the combination of two factors. 

First, the Courts had recognized that a taxpayer can make a "profitable" gift. 

Second, in 1996 and 1997 the federal government introduced measures "to help 

all charities attract donations from modest income Canadians" by significantly 

enhancing the charitable donation tax credit system. Specifically, the percentage 

of an individual's income that could be tax-effectively donated to charity was 

increased from 20% to 50% in [the] March 6, 1996 federal budget, and then to 

75% in [the] February 18, 1997 budget. The door had been opened to permit the 

marketing of charitable gifting arrangements to ordinary lower- and middle-

income Canadians, and the tax shelter promoters did not hesitate to walk right 

through it. Within a few months of the 1997 budget, CVIAM was busy 

promoting its charitable giving plan to Canadian taxpayers. 

  

 
24 Tolley v. R., 2004 D.T.C. 3360 (T.C.C.) at para 53. 

    Quinn v. R., 2004 D.T.C. 3328 (T.C.C.) at para 52. 

    Nash v. R., 2004 D.T.C. 3391 (T.C.C.) at para 53. 
25 Nash, Quinn, and Tolley were successful at trial. The Federal Court of Appeal overturned the trial judge's 

decisions on the basis of valuation. R. v. Nash, 2005 CAF 386, 2005 FCA 386. 
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34. Klotz v. R.,26 is another art flip case.  At paragraphs 55 and 56, Bowman 

A.C.J.T.C., as he then was, continued to accept that there could be a profitable 

gift.  The dispute between the taxpayer and the Department of Justice related 

solely to valuation issues. Klotz was appealed to the FCA, 2005 D.T.C.5279, 

which also decided the matter based on valuation issues. 

 

35. McPherson v. R.,27 involved a leveraged donation scheme.  At paragraphs 20 and 

21, the court referred to Burns and the requirement that the donor must be 

impoverished in order for there to be a gift.  The Tax Court of Canada released its 

decision on December 6, 2006.  In my view, McPherson represents the point at 

which the courts backed away from the Friedberg concept of profitable gift in 

favour of the Burns and Dutil concept that there is a gift only if the donor is 

impoverished. 

 

36. Maréchaux v. R.,28 involved a leveraged donation.  The taxpayer paid $100,000 to 

a charity.  The taxpayer used $30,000 of his own money together with $70,000 of 

borrowed funds to pay the $100,000.  In order to obtain the $70,000, the taxpayer 

borrowed $80,000 by way of an interest free loan.  The additional $10,000 of 

borrowed funds was used to pay a fee of $1,200 to the lender, to provide the 

lender with an $8,000 security deposit and to pay the lender an $800 premium for 

an insurance policy. It was intended that the security deposit would be invested 

and would grow to $80,000 within 20 years.  The insurance policy insured the risk 

that the $8,000 security deposit would not grow to $80,000 within 20 years.  The 

taxpayer also had the right at any time after January 15, 2002 to apply (the "Put 

Option") the security deposit and the insurance policy as full payment of the loan.  

The Tax Court of Canada held that the interest free loan coupled with the Put 

Option constituted a benefit which vitiated the gift. The Maréchaux decision was 

upheld by the FCA in 2010.29 

 

37. Maréchaux is interesting because the benefit was provided not by the charity but 

by a third party.  McBurney v. R.,30 refers to Australian jurisprudence which 

alludes to the provision of benefits by third parties.  However, Maréchaux is the 

earliest Canadian case which I found which indicates that benefits provided by 

third parties may vitiate a gift.31 

 

 
26 2004 D.T.C. 2236 (T.C.C.). 
27 2007 D.T.C. 326 (T.C.C.). 
28 2009 D.T.C. 1379 (T.C.C.). 
29 2010 D.T.C. 5174. 
30 85 D.T.C. 5433 (FCA). 
31 In Jamie Wilks, Jeffrey Fung, Mary-Ann Haney, and David Wentzell, "Current Cases," (2011), vol. 59, 

no. 1 Canadian Tax Journal, 67-83 the author states that Maréchaux is the first case to hold that benefits 

provided by third parties may vitiate a gift. 
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G. COMMUNICATIONS FROM THE CRA, DEPARTMENT OF JUSTICE 

("DOJ") AND THORSTEINSSONS 

 

38. In Section G of this statement, I shall refer to communications from the CRA, the 

DOJ and Thorsteinssons and to a CRA internal report on form T20.  These 

documents indicate how the CRA, the DOJ and Thorsteinssons viewed the dispute 

between the Donors and the CRA.  In particular, none of the CRA, the DOJ or 

Thorsteinssons initially analyzed the dispute through the prism of whether the 

Donors were impoverished by the "gifts". This issue did not emerge until 2007 

when the law had changed as a result of the McPherson case. 

 

39. The communications indicate that Thorsteinssons and the Donors agreed to settle 

the dispute on the basis offered by the DOJ only after Thorsteinssons became 

concerned about McPherson and after they became aware of the very low prices 

received by CAA for the timeshare units pursuant to the TRA. 

 

40. The CRA set out its initial assessing position in proposal letters which it sent to 

the Donors and in the internal Auditor's Report T20.  The Thorsteinssons' 

correspondence indicates that Thorsteinssons received a copy of the CRA 

proposal letter on or before March 15, 2004.  I have reviewed a CRA proposal 

letter dated October 19, 2004 addressed to Jeffrey Lipson (the "Lipson Proposal 

Letter").  I have also reviewed an Auditor's Report T20 dated April 28, 2004 in 

respect of Israel Adud (the "Adud Auditor's Report"). 

 

41. The positions taken by the CRA in the Lipson Proposal Letter and the Adud 

Auditor's Report are identical.  H. Kamalia of the CRA set out this position as 

follows:   

 
1. Trust validity 

 

For a trust to be valid it must have the "three certainties": certainty of 

intention, certainty of subject matter, and certainty of objects. Where the 

intention to create a trust and the subject matter of the trust are clear, as is 

the case here, one must be able to say with certainty who qualifies as a 

beneficiary and to what extent under the Trust. There is no certainty of 

objects in the Trust. The beneficiaries are not described with sufficient 

certainty to allow a determination as to whether an individual is, or is not, 

a beneficiary. Where there is insufficient certainty of objects the trust 

must fail and the property will revert to the settlor. As a result, in this case 

there can be no subsequent transfer of title from the Trust to CJGA. 

Alternatively, the Minister relies on the following grounds to maintain the 

amount of tax payable as assessed. 
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2. Validity of the gift: 

 

Based on our review of the method by which you became a beneficiary of the 

Trust, you did not hold legal title to the unit prior to the transfer to the RCAAA. 

You submitted an application form, signed a post-dated deed of gift transferring 

the property to CJGA, plus a cheque sufficient to cover the charge/lien on the 

timeshare. We are of the opinion that you did not actually receive legal title prior 

to the donation, or that you passed legal title to the RCAAA. 

 

Without legal title you had nothing to donate to the RCAA. Therefore, your 

donation is considered ineligible for the donation credit.  

 

3. Purpose: 

 

Alternatively, this trust is considered to be a purpose trust, which are 

normally not recognized in Canada unless they fall under one of the four 

heads of charity: trusts for the relief of poverty; trusts for the advancement 

of education; trusts for the advancement of religion; and trusts for other 

purposes beneficial to the community, not falling under any of the 

preceding heads. Based on our analysis, the purpose of this trust does not 

fall under one of the four heads of charity. 

 

4. Conditional gift: 

 

Alternatively, the gifting of the timeshare week was not a true gift. The CJGA 

would not accept the gift unless a cash donation of $4,600 was given. 

Consequently, the gift of the timeshare is not a charitable donation for purposes 

of Section 118.1 as it was not given without conditions. 

 

Also, the cash donation was directed, as part of a predetermined arrangement by 

the CJGA to pay a lien on the property donated by you and was not given 

willingly without restrictions to the charity. 

 

5. Fair Market Value: 

 

Alternatively based on information we have acquired, it is our contention that 

the reported fair market value of $13,500 CDN is significantly overstated, and is 

therefore considered unacceptable for purposes of Section 118.1 of the ITA. 

 

42. It appears that Thorsteinssons was aware of the CRA positions several months 

prior to the date of the Lipson Proposal Letter.  In an email to Farano dated April 

19, 2004, Paul Gibney ("Gibney"), a senior tax litigator at Thorsteinssons, 

commented as follows regarding the CRA's position: 

 
It seems to me that most of the arguments raised by the CRA don't have much 

merit. It appears that the fifth argument they raise - the valuation issue - is their 

strongest argument. However, presumably the donors will get their cash plus 
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something for the timeshare weeks if this is the argument they win on. Since 

they want to deny the donation in its entirety, they appear to be trying to focus 

on other elements of the transaction. 

 

43. On June 24, 2005, Gibney wrote to Eric Chan of the CRA.  In that letter, Gibney 

gave reasons in support of his position that with the exception of the fair market 

value issue none of the arguments given by the CRA in support of its position had 

merit.   

 

44. The earliest reference to the need for a donor of a gift to be impoverished, which I 

am aware of, was in a CRA letter to Farano dated April 11, 2007 (the "April 11, 

2007 CRA Letter"): 

 
No Animus Donandi — An essential element of a gift is that there be an intent 

to give. It must be clear that the donor intends to enrich the donee, by giving 

away property, and to grow poorer as a result of making the gift. It is our view, 

based on the aforementioned transactions, that the primary motivation of the 

donor was not to enrich the RCAAA, but through a series of transactions and a 

minimal monetary investment, to make a profit through the tax credits so 

obtained. 

 

In support of this position, we again note that the advertising literature primarily 

focuses on the 35-50% return on investment as a result of participation. Minimal 

involvement is required of participant "donors". "Donors" receive a distribution 

of Timeshare Weeks from a trust and transfer these to the RCAAA but neither 

use nor see the property. Minimal information is provided to prospective 

"donors" as to how these "donations" will benefit the RCAAA, or to the 

activities of the RCAAA that they are supporting. Transactions are pre-arranged 

and handled  entirely by promoters, or other pre-arranged third parties. 

Participants in the Donation Program are merely expected to put forward a 

minimal investment to receive generous tax receipts in return. As such, it is our 

position that there is no intention to make a "gift" within the meaning assigned 

by section 118.1 of the Act. Participants in the Donation Program are primarily 

motivated by a desire to profit from a manipulation of the tax incentives 

available from donations rather than from a desire to enrich the participating 

RCAA 

 

Transfers not gifts — In addition, we are of the opinion that the transactions 

themselves lack the necessary elements to be considered gifts at law. In order to 

claim a tax credit for a donation there must be a complete gift of the property to 

a qualified donee. Each of several elements must be found in order for a 

donation to qualify as a gift for income tax purposes. Generally a gift is made if 

all three of the conditions listed below are satisfied: 

 

• Some property is transferred by a donor to a registered charity or other 

qualified donee; 

• The transfer is voluntary; and 
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• The transfer is made without expectation of return. No benefit of any 

kind may be returned to the donor or to anyone designated by the 

donor, except where the benefit is of nominal value. 

 

You received consideration for your donation in the form of a benefit that 

was linked to and flowed from certain predetermined conditions. You 

received the benefit of becoming a Class A beneficiary and having 

Timeshare Week(s) distributed to you, without cost from the Trust. When 

you applied to become a beneficiary of the Trust, you signed a post-dated 

Deed of Gift agreeing to donate the Timeshare Week(s) to the RCAAA. In 

addition, you made a Cash Payment to the RCAAA and your entitlement to 

receiving the Timeshare Week(s) from the Trust was linked to the amount of 

the Cash Payment. It is our position that the Timeshare Week(s) was 

distributed to you in consideration for the Cash Payment and agreeing to 

donate the Timeshare Week(s). Consequently, both the transfer of 

Timeshare Week(s) and Cash Payment are not valid gifts per section 118.1 

of the Act. 

 

45. The April 11, 2007 CRA Letter also referred to valuation issues and to the TRA. 

 

46. In a letter to Farano dated November 20, 2007, Thorsteinssons indicated that the 

impoverishment issue had become clear as a result of the examinations for 

discovery and referred to a shift in the attitude of the Tax Court: 

 
As a result of the examinations for discovery, we now have a clearer idea of the 

CRA's case. Stated simply, its case is that the contribution of cash and the 

timeshare units to the "registered Canadian amateur athletic association" 

("RCAAA") was not a donation at law because it was one step in a preordained 

scheme and was motivated solely by self-interest and thus not a true gift or 

donation. On this basis, the DOJ will argue in court that there should be no tax 

credit — not even for the cash portion. The DOJ's two alternative positions are 

that the donors did not have legal title to the timeshare units and that the value of 

the units (as encumbered by the lien) is zero. In either of these alternatives, the 

tax relief would be based solely on the cash component of the donation. 

 

When you made your donation to the RCAAA, the state of the law was such 

that, the DOJ's primary theory that there should be no relief even for the cash 

component would have been considered far-fetched. Even at the time the Tax 

Court appeals were  ommenced, we viewed it as very unlikely that such an 

argument would be successful. 

 

While we remain doubtful that the DOJ's argument would be accepted by a 

court, the DOJ is clearly emboldened by the hostile stance that the Tax Court 

has taken toward all "retail" tax programs. Since 2004, not one publicly 

marketed tax-motivated transaction subject to judicial scrutiny has been able to 

deliver the tax benefits claimed by the participants. The courts have used a 
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variety of approaches to deny the tax benefits but have always found a way to 

rule against the taxpayers. When you made your decision to participate in the 

Program, this line of cases did not exist and many tax practitioners are surprised 

that the courts have strained so vigorously to deny the tax benefits. Nevertheless, 

the reality is that you are now facing a hostile judicial environment. 

 

A current case-in-point is the recent Tax Court decision in McPherson v. 

The Queen, 2006 TCC 648. In that case, the Crown succeeded with the 

argument that the entire donation should be disregarded because it lacked 

donative intent. The taxpayers received no tax relief, not even for the cash 

portion. While the facts of the McPherson case were considerably more 

offensive to the Court than the timeshare Program and the decision of the 

Court was poorly reasoned, it does demonstrate that the DOJ's primary 

theory may find a receptive audience before some judges of the Court. On 

that basis, the DOJ's primary theory cannot be dismissed entirely. 

 

47. The communications do not refer to the need for the donor to be impoverished for 

there to be a gift, until the April 11, 2007 CRA Letter. It appears that none of the 

CRA, DOJ or Thorsteinssons saw the need for the donor to be impoverished as an 

issue until several years after the Farano Commentary was given on December 22, 

2000. 

 

H. PUBLISHED TAX LITERATURE 

 

48. The published tax literature is one of the Indicia of the Standard of Care of a tax 

specialist lawyer on December 22, 2000. 

 

49. David Stevens delivered a comprehensive paper on charity taxation at the 2001 

Conference of the Canadian Tax Foundation.32 In that paper, Mr. Stevens referred to 

Friedberg as authority for the proposition that there can be a profitable gift.33 

 

50. The kind of arrangement described in the CB Opinion is referred to as an existing tax 

shelter on November 20, 2003 in a short paper written by Graham Turner.34 Mr. 

Turner did not refer to the risk of attack on the grounds that the donor must be 

impoverished in order for there to be a gift. 

 

 
32 David P. Stevens, "Update on Charity Taxation, "Report of Proceedings of Fifty-Third Tax Conference, 

2001 Conference Report (Toronto:  Canadian Tax Foundation, 2002) 28:1-41, see also - Patrick J. Boyle, 

"Charitable Gifts:  An Update," Report of Proceedings of Fifty-Sixth Tax Conference, 2004 Conference 

Report (Toronto:  Canadian Tax Foundation, 2005), 7:1-36. 
33 Supra at page 28:18. 
34 Graham Turner, "Tax Shelters-Past Present and Future", CCH Tax Topics, Issue 1654, November 20, 

2003. 

429



21 

 

  

 

I. SUMMARY 

 

51. On December 22, 2000, Friedberg was the leading tax case in relation to donations 

to a charity. Friedberg indicated that there could be a profitable gift. The consensus 

was that Friedberg overruled Burns and Dutil which had held that a donor must be 

impoverished in order for there to be a gift. 

 

52. On November 3, 2000, the FCA released its decisions in Langlois, Duguay and Coté, 

in which it held that it was possible to have a profitable gift. 

 

53. Much of the litigation in the late 1990's related to buy low, donate high schemes.  

Cases were often determined on the basis of valuations.   

 

54. The attitude of the Tax Court to tax shelters began to change around 2004.  In 

Thorsteinssons letter of November 20, 2007 to its clients, Thorsteinssons referred 

to the change in attitude of the Tax Court which took place in 2004.  

 

55. The Tax Court did not firmly establish that a donor could make a gift for tax purposes 

only if he were impoverished until it decided McPherson in 2006. 

 

56. The courts did not firmly establish that benefits received from a third party could taint 

a gift until Marechaux was decided in 2009. 

 

57. At least one tax litigator, Clifford Rand, continued to make submissions in court that 

there could be profitable gifts until at least 2004. 

 

58. The DOJ, CRA and Thorsteinssons did not look at the tax dispute between some 

of the Donors and the CRA through the prism of whether there could be a 

profitable gift until 2007.  

 

59. The tax literature recognized the concept of a profitable gift for at least one year 

after Farano gave the Farano Commentary. 

 

60. For the reasons set out above, I am of the view that on December 22, 2000 a 

competent tax specialist lawyer would have accepted that there could be a 

profitable gift.   

 

PART III: WOULD LIKELIHOOD OF BULK SALES EFFECT THE LEGAL 

OPINIONS ON DECEMBER 22, 2000? 

 

61. In the CB Opinion, CB states that CB are not valuators. CB’s discussion of 

valuation is limited to a discussion of the comments made by the courts in 

reported tax cases. Similarly, Farano is not a valuator, Krishna is not a valuator, 
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and I am not a valuator. My analysis is limited to the comments which a tax 

specialist lawyer could have made on December 22, 2000 regarding valuation. 

 

62. The CB Opinion states the following about the comments made by the courts in 

reported tax cases: 

 
The valuation of any Timeshare Weeks to be donated by the Class A 

Beneficiaries will be a very important factor in determining whether the 

donations are accepted by the CCRA at the amount receipted by the 

RCAAA. A valuation is particularly important in the case of a donation, 

because there is generally an absence of hard bargaining between the 

donor and the donee. It is generally accepted that fair market value means 

"the highest price available estimated in terms of money which a willing 

seller may obtain for the property in an open and unrestricted market 

from a knowledgeable purchaser acting at arm's length". 

 

The CCRA has recently challenged certain gifts-in-kind to charities on 

the basis of inadequate valuations. According to the CCRA, the 

determination of the fair market value of a gift-in-kind must be 

performed by a person who is competent and qualified to evaluate the 

particular property being transferred. We have reviewed the two 

valuations of the Timeshare Weeks that have been performed for you on 

behalf of the RCAAAs by accredited appraisers familiar with the 

timeshare market. Where the valuation is undertaken by accredited and 

experienced valuators familiar with the nature of timeshare property and 

is supported by contemporaneous transactions in the timeshare market, 

the valuation should be accepted by a court as determinative. However, a 

court is not bound by the valuations proposed by either the individual or 

the CCRA, and there can be no assurance that the valuation will be 

determinative. Although not free from doubt, we believe that the CCRA 

will not take the position that the fair market value of the Timeshare 

Weeks is reduced by the commission that may have to be paid by the 

RCAAA in the course of disposing of the Timeshare Weeks. We base our 

opinion on the fact that the value of the donated Timeshare Weeks is 

dependent on what a third party would agree to pay at the time of 

donation, and not on what the donee would subsequently receive as 

proceeds net of commission. (See Dailley Recreational Services Limited 

eta v. M.N.R., 85 DTC 134 (TCC)). 

 

The fair market value of the Timeshare Weeks at the time of donation is 

required in order to determine the amount of the donation credit and 

capital gain, if any. Accordingly, updated, independent appraisals at the 

time of donation of any of the Timeshare Weeks should be obtained by 

the RCAAA for a gift by any individual who wishes to donate. We 

remind you that we are not valuators and cannot provide any view as to 

the fair market value of the Timeshare Weeks. The foregoing comments 

outline the factors which the reported tax cases indicate are relevant to 

431



23 

 

  

 

ensure that the valuations used for any donation are defensible. 

 

(emphasis added) 

 

63. The Farano Commentary says the following about valuation: 

 
The Opinion discusses valuation and the critical importance that 

valuation has in the context of CCRA's challenge to gifts-in-kind to 

charities on the basis of inadequate valuation. The Opinion concludes .... 

 

"Although not free from doubt, we believe that CCRA will not 

take the position that the fair market value of the Timeshare 

Weeks is reduced by the commission that may have to be paid by 

the RCAAA in the course of disposing of the Timeshare Weeks. 

We base our opinion on the fact that the value of the donated 

Timeshare Weeks is dependent on what a third party would agree 

to pay at the time of donation, and not on what the donee would 

subsequently receive as proceeds net of commission.... 

Accordingly, updated independent appraisals at the time of 

donation of any of the Timeshare Weeks should be obtained by 

the RCAAA for a gift by any individual who wishes to donate". 

 

64. Krishna did not make any comments regarding valuation issues in the Krishna 

Opinions. 

 

65. The valuation issue concerns the fair market values of the Timeshare Weeks when 

they were donated by the Class A Beneficiaries of the Trust to the RCAAAs. In 

particular, would the probability that the RCAAAs would likely receive USD 

$1,000 (less CAA’s fees) when disposing of a Timeshare Week be a significant 

factor, as a matter of law, when determining the fair market value of a Timeshare 

Week when it was donated to the RCAAAs. 

 

66. Law firms give different degrees of comfort when giving legal opinions on tax 

shelters. A legal opinion that the courts would decide an issue a certain way (a 

“Would Opinion”) provides a high degree of comfort. A legal opinion that the 

courts should decide an issue a certain way (a “Should Opinion”) provides a 

degree of comfort which is high but is not as high as a Would Opinion. 

 

67. CB gave neither a Would Opinion nor a Should Opinion. CB’s opinion began 

with “Although not free from doubt, we believe that the CCRA will not take the 

position that.” This indicates that CB’s degree of comfort is in excess of “on the 

balance of probabilities.” However, CB qualifies its opinion with the words 

“although not free from doubt.” The reader of the opinion should understand that 

there is a risk, which is not negligible, that the CCRA would pay attention to what 

happens when the RCAAAs dispose of the Timeshare Weeks. 
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68. CB’s opinion refers to whether “the fair market value of the Timeshare Weeks is 

reduced by the commission that may have to be paid by the RCAAA in the course 

of disposing of the Timeshare Weeks.” A reader of the opinion, who is not 

familiar with resales of timeshare units, might understand that the commission 

referred to is the 5% to 6% commission charged by real estate brokers in 2000 

with respect to sales of Canadian real estate. In giving its opinion, CB relies upon 

Dailley Recreated Services Limited et al. v. M.N.R., 85 DTC 134 (TCC). In that 

decision, there was a transfer of real estate between two persons who did not deal 

at arm’s length. Where there is a transfer between two parties who do not deal at 

arm’s length, the Act contains a provision which deems the transferor to dispose 

of the property for its fair market value. In Dailley, the issue was whether notional 

real estate commission of 6% would reduce the fair market value. The Tax Court 

of Canada held that the 6% notional real estate commission would not reduce the 

fair market value. One may question the reliance by CB on Dailley given the 

differences between the facts of that case and the facts relating to Athletic Trust of 

Canada. 

 

69. There was very little jurisprudence available on December 22, 2000 that discussed 

situations where a charity resold property donated to it.  

 

70. The charity resold artwork in the Federal Court of Appeal trilogy of Langlois35, 

Duguay36, and Coté.37 In the trilogy, the charities received between 4% and 10% 

of the proceeds of the artwork.  However, the FCA did not take this information 

into account when determining the fair market value of the artwork when it was 

donated to the charity.38 In Paradis v. R., [1997] 2 CTC 2257 (TCC), the art flips 

were co-ordinated by the same promoter as in the FCA trilogy. The charities 

recovered about 10% of the sale proceeds. The court focused on independent sales 

to establish the fair market value of the artwork. The court did not focus on what 

the charity was left in the end. 

 

71. In Consolidated Truck Linen Ltd v. M.N.R., 68 DTC 399 (Tax Appeal Board), a 

yacht was donated to the University of Toronto. The donor’s original intention 

was that the yacht be used by the university for research. Ultimately that did not 

happen. When the university was unable to sell the yacht, it sold off various parts 

of the yacht. The university received only a very small fraction of the appraised 

value of the yacht. The tax authorities reassessed the donor on the basis that the 

fair market value of the yacht was equal to what the university received for the 

parts. The Tax Appeal Board upheld the donor’s appeal. 

 
35 Supra note 15. 

36 Supra note 16. 
37 Supra note 16. 
38 In Plante, [1999] 2 CTC 2631 (TCC) there was likely a resale of donated artwork. However, there was 

no discussion regarding the amount the charity received on resale. In Décarie v. R., [1992] 2 CTC 2054 

(TCC), there was likely a resale. However, the case was decided on other grounds.  
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72. I have not been able to locate any decision prior to December 200039 in which the 

court has used the amount received by a charity on disposition of a donated 

property for the purpose of determining the fair market value of the property at 

the time the donor donates it to the charity. However, as the courts, which chose 

not the take the charity’s proceeds of disposition into account, did not explain 

their reasoning, it is instructive to examine first principles to determine whether 

they support the decisions made by the courts. 

 

73. In my view, in December 2000, a reasonably competent tax specialist lawyer, 

who chose to examine first principles, would consider the definition given by the 

courts to “fair market value” and would also consider the warning given by 

Bowman, J. in Aikman, 2000 DTC 1874 (TCC) which warning is referred to in 

paragraph 75 of this statement. 

 

74. The judicial definition of fair market value which is frequently cited by the courts 

is that of Chattanach, J. in Henderson Estate and Bank of New York v. M.N.R., 73 

DTC 5471 at paragraph 21: 

 
The statute does not define the expression “fair market value”, but the 

expression has been defined in many different ways depending 

generally on the subject matter which the person seeking to define it 

had in mind. I do not think it necessary to attempt an exact definition 

of the expression as used in the statute other than to say that the words 

must be construed in accordance with the common understanding of 

them. That common understanding I take to mean the highest price an 

asset might reasonably be expected to bring if sold by the owner in the 

normal method applicable to the asset in question in the ordinary 

course of business in a market not exposed to any undue stresses and 

composed of willing buyers and sellers dealing at arm’s length and 

under no compulsion to buy or sell. I would add that the foregoing 

understanding as I have expressed it in a general way includes what I 

conceive to be the essential element which is an open and unrestricted 

market in which the price is hammered out between willing and 

informed buyers and sellers on the anvil of supply and demand. These 

definitions are equally applicable to “fair market value” and “market 

value” and it is doubtful if the use of the word “fair” adds anything to 

the words “market value”. 

(emphasis added) 

75. In Aikman, Bowman, J. cites the Henderson definition of fair market value at 

paragraph 69 of the decision. However, at paragraph 10 of the decision, Bowman, 

J. gives the following warning: 

 
39 I have not search for decisions made after December 2000. 
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10      A second point that should be emphasized is that a taxpayer’s 

motive in acquiring an object of cultural property with the intention of 

donating it to a specified institution is irrelevant. If a taxpayer is 

successful in obtaining such an object for a price that is less than its fair 

market value with the intention of obtaining a tax advantage by making 

a charitable gift this is perfectly acceptable. (See: Friedberg v. R. 

(1991), 92 D.T.C. 6031 (Fed. C.A.) aff’d on a different issue (1993), 93 

D.T.C. 5507 (S.C.C.); Zelinski v. R. (1999), 2000 D.T.C. 6001 (Fed. 

C.A.)). The intent or expectation of obtaining a tax advantage does not 

vitiate the charitable gift. Nonetheless an appellant in such 

circumstances runs a risk that the Board or the court may conclude that 

the best evidence of fair market value is the price at which the object 

was bought. 

76. The donation of a Timeshare Week to an RCAAA and the disposal by the 

RCAAA of the Timeshare Week are two separate transactions. The relevant 

question is what is the fair market value of the Timeshare Week at the time it is 

donated to the RCAAA. The net proceeds received by the RCAAA is relevant 

only to the extent that is valuable as evidence of the fair market value of the 

Timeshare Week at the time it is donated to the RCAAA. In my view, the 

disposition of a Timeshare Week by an RCAAA is valuable as evidence only if 

that disposition itself is a sale of the kind described in Henderson.  

 

77. When the Henderson definition of fair market value is considered, it appears to 

indicate that the amount of proceeds received by the RCAAAs for the Timeshare 

Weeks is not valuable evidence of the fair market value of the Timeshare Weeks 

when they were donated to the RCAAAs: 

 

(i) Paragraph (5) of the Pooling Agreement40 requires the RCAAAs to 

transfer all of the Donated Timeshare Weeks to CAA for marketing. 

Pursuant to the TRA,41 CAA has the option to require PVII to purchase 

blocks of at least 100 Donated Timeshare Weeks at a bulk purchase price 

of USD $1,000 for each Donated Timeshare Week. Accordingly, when 

disposing of the Timeshare Weeks, the RCAAAs do not meet the 

Henderson requirement that the vendor not be under any compulsion to 

sell. 

 

(ii) Henderson requires that we inquire about the “highest price an asset might 

reasonably be expected to bring if sold by the owner in the normal method 

applicable to the asset in question.” This requires consideration of what is 

the normal market for the sale of Timeshare Weeks.42 CB was provided 

 
40 Paragraph 12 of this statement refers to the Pooling Agreement. 
41 Paragraph 11 of this statement refers to the TRA. 
42 The courts examined what constituted the normal market for sales of artwork in Dutli (supra note 8) and 
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with valuation opinions prepared by Michael Cane Consultants and by 

Hotel Consulting International. The valuation opinions indicated that there 

was an actual retail market for timeshare units, both in Nassau, where the 

units in question were located, and in the Caribbean in general. The 

valuation opinions considered actual sales of timeshare units including 

actual sales of units within the Sandyport Development, the actual 

development area where the Timeshare Weeks were located. The market 

considered in the valuation opinions appears to be the normal market.43 

The sales of Timeshare Weeks by the RCAAAs is not the normal market. 

 

78. The CRA position, as set out in the Lipson Proposal Letter,44 does refer to fair 

market value, as one of the grounds for denying tax relief for the donations. 

However, the CRA did not refer to the amounts received by the RCAAAs on the 

disposition of the Timeshare Weeks as part of its basis for challenging the fair 

market value. 

 

79. Thorsteinssons did not raise concerns about the amount the RCAAAs received on 

the disposition of the Timeshare Weeks. When Gerald Prenick raised concerns 

about this in February 2008, Matthew Williams of Thornsteinssons replied to him 

as follows in an email on February 15, 2008: 

 

I trust that you received the information I e-mailed you yesterday. I 

received a copy of the letter you forwarded to the other advisers and 

just wanted to clarify your comment that we believe that the resales for 

$1,000 have made the appeal “extremely difficult if not impossible.” As 

we discussed yesterday, our main concern with this case is that the 

Courts are moving away from the proper method of determining fair 

market value. We think it would be wrong for the Courts to look at 

what the [sic] RCAAAs sold the units for since they aren’t even in the 

business of selling timeshares. The test is supposed to be the value for 

the highest and best use; and one would expect a professional agent to 

be able to get more than the RCAAAs would. That being said, in light 

of recent decisions, it would be naïve for us to think that the Courts 

won’t look at the bulk sales to support their strained analysis. It is not a 

helpful fact in the circumstances.  

 

80. Based on the foregoing analysis, on December 22, 2000, a competent tax 

specialist lawyer could have agreed with the conclusion set out in the CB Opinion 

regarding valuation.45 

 

 
in the FCA trilogy (supra notes 15, 16, and 17). 
43 The choice of a normal market is considered in the FCA trilogy.  
44 This is set out above in paragraph 41 of this statement. 
45 The conclusion is set out above in paragraph 62 of this statement.  
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PART IV: SHAM DOCTRINE 

 

81. The decision of Lord DipLock in Snook v. London + West Riding Investments, 

[1967] 1 ALL ER 518 is often cited for the following definition of sham: 

 
I apprehend that, if [sham] has any meaning in law, it means acts done or 

documents executed by the parties to the “sham” which are intended by 

them to give to third parties or to the court the appearance of creating 

between the parties legal rights and obligations different from the actual 

legal rights and obligations(if any) which the parties intend to create. One 

thing I think, however, is clear in legal principle, morality and the 

authorities… that for the acts or documents to be a “sham”, with whatever 

legal consequences follow from this, all the parties thereto must have a 

common intention that the acts or documents are not to create the legal rights 

and obligations which they give the appearance of creating. No unexpected 

intentions of a “shammer” effect the rights of a party whom he deceived.  

 

82. In theory, the CRA could have taken the position that what is really happening is 

that the CCA or PVII is paying an accommodation fee to the RCAAAs for issuing 

charitable receipts to the donors and that nothing was actually happening to the 

Timeshare Weeks. The CRA could then have attempted to use the sham doctrine 

to deny tax relief to the Donors.  

 

83. The CRA has from time to time raised the sham argument in the art flip cases. 

However, the courts have declined to apply the sham argument to art flip cases. 

For example, the Federal Court of Appeal commented as follows at paragraph 160 

of the Langlois decision: 

 
Even though I believe, as I will explain later in these reasons, that the 

appellant was somewhat negligent as regards his tax obligations, I do not 

consider the sham doctrine applicable here. The appellant genuinely intended 

to make gifts to charities and did in fact make those gifts, although in doing so 

he may have been negligent in using receipts based on inflated appraisals in 

order to obtain the deduction for charitable gifts.46 

 

The Langlois decision is part of the FCA trilogy. The FCA made almost identical 

comments in the other two cases of the trilogy, Duguay47 and Coté.48 In view of 

the attitude displayed by the FCA in the trilogy, an December 22, 2000, the risk 

that the courts would apply the sham doctrine to the donation scheme was quite 

low. 

 

 
46 Supra note 15. 
47 Supra note 16. 
48 Supra note 17. 
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November 19, 2020 

Peter E. S. Jewett 

324 Durham Regional Road 8 

Uxbridge ON L9P 1R1 

pesjewett@gmail.com 

416-723-2373

Mr. Peter Griffin 

Lenczner Slaght LLP 

130 Bay Adelaide St W 

Suite 2600 

Toronto ON 

M5H 3P5 

Dear Mr. Griffin: 

Re:   Lipson v. Cassels Brock & Blackwell LLP, Court File No. CV-09-376511 

Professional Background 

I practiced corporate law for 45 years at Torys LLP from 1972 until my retirement from active 

practice at the end of 2017.  I joined Torys LLP in 1972 after graduating from the University of 

Toronto Faculty of Law as the Gold Medalist.  During my time at Torys LLP, I became a partner, 

senior partner, and then senior counsel of Torys LLP specializing in corporate finance, mergers & 

acquisitions, securities law, corporate governance, and corporate/commercial law in general.  At 

various times I was the head of Torys LLP’s corporate department and its corporate finance, and 

mergers and acquisitions, specialty groups.  I have been recognized as a leading corporate finance, 

mergers and acquisitions, corporate governance, and securities law expert by many legal 

publications, have frequently spoken at conferences and to law school classes on corporate finance, 

merger and acquisition, corporate governance, and securities law topics, and for three years taught 

the securities regulation course at the University of Toronto Faculty of Law.  A short CV is 

attached hereto as Schedule “A”. 

During my career I worked on several hundred transactions including many of Canada’s largest 

and most complex financings, mergers, acquisitions, privatizations, and corporate reorganizations. 

Almost all of those transactions involved legal opinions, including opinions about the tax 

consequences of the transactions, and often, the opinions disclosed in the transaction documents 

were intended to be relied on by various parties to the transaction.  Based on my professional 

experience, I am very familiar with acceptable practices relating to the form and role of legal 

opinions provided in transactions, including tax opinions.  
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Overview 

 

You have asked me to provide you with my opinion as to whether Cassels Brock & Blackwell LLP 

(“Cassels”) met the standard of care of a reasonably competent solicitor concerning independence 

and disclosure when providing its written opinions (the “Tax Opinions”) in the years 2000-2003 

in respect of the Timeshare Program, as described below, which is the subject of the claims in the 

above referenced action. 

 

You have also asked me to comment, in addressing the above question, on the opinion of Gavin 

MacKenzie, dated May 1, 2019, provided to the plaintiffs’ counsel in the above action and opining 

on the same issue. 

 

In addressing the above issue, I will also consider whether a reasonably competent solicitor in the 

position of a partner of Cassels would have considered that the firm was in a conflict of interest in 

rendering the Tax Opinions by virtue of its role in assisting with the structuring of the Timeshare 

Program, and whether the standard of care of a reasonably competent solicitor at the time would 

have been to disclose to the Donors under the Timeshare Program the details of Cassels 

relationship with other parties involved in the Timeshare Program. 

 

In my opinion, Cassels met the standard of care of a reasonably competent solicitor concerning 

independence, disclosure, and conflict of interest when providing the Tax Opinions.  

 

Documents Reviewed 

 

In considering these questions I have reviewed the documentation listed in Schedule “B” hereto. 

 

Acknowledgment of Experts Duty 

 

I acknowledge that it is my duty to provide opinion evidence in relation to this proceeding that is 

fair, objective, and non-partisan and that is related only to matters that are within my area of 

expertise. I also acknowledge that it is my duty to provide such additional assistance as the court 

may reasonably require to determine a matter in issue.  

 

Attached hereto in Schedule “C” is a signed copy of Form 53, Acknowledgement of Expert’s Duty, 

with respect to the rendering of this opinion. 
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Assumptions & Factual Background.  

 

(a) Cassels’ Retainer Relating to the Timeshare Program 

 

Cassels was retained to provide legal advice on the structure and design of the Timeshare 

Program1 as well as to provide a legal opinion on the Canadian tax consequences to the Donors 

in the Timeshare Program (the Tax Opinions).2 

 

While Cassels was initially retained by promoters of the Timeshare Program (Stephen Elliott and 

Steven Mintz),3 the Tax Opinions were ultimately addressed to the attention of the President of the 

Canadian Athletic Advisors Ltd. (“CAA”).4  CAA paid Cassels’ accounts. 5 

 

Mr. Saltman testified that the client identity evolved over time.  The initial clients were Mr. Elliott 

and Mr. Mintz.  The client then became CAA, once that entity had been created. 6 

 

Mr. Saltman also testified that Mr. Elliott and Mr. Mintz provided input on the October 2000 

opinion provided to CAA, which CAA was aware of.  Mr. Saltman understood that Mr. Elliott and 

Mr. Mintz were representing CAA during the time that CAA was Cassels’ client. 7 

 

The precise nature of the retainer between CAA, the promoters, and Cassels does not affect my 

opinion as to whether Cassels met the standard of care.  

 

(b) Description of the Timeshare Program  

 

My general description of the Timeshare Program below is based on the factual assumptions made 

by Cassels in its Tax Opinions, and I have assumed those facts to be true.  

 

1. Under the Timeshare Program, a Trust was created to administer a programme of support 

for Canadian amateur athletics.8  It was intended that the Settlor of the Trust would acquire 

biennial timeshare weeks for a Bahamas resort from a corporation called Portfolio 

Vacations International Inc..  The Settlor would then gift the timeshare weeks to the Trustee 

of the Trust.9 

 

 
1 Transcript of Lorne Saltman, P. 223, Q. 793 [Saltman Transcript]. 
2 Saltman Transcript, P. 223, Q. 794. 
3 Saltman Transcript, P. 114, Q. 375, P. 121, Q. 397-398.  
4 Saltman Transcript, P. 121, Q. 399; Opinion Letters dated October 6, 2000, May 18, 2001, September 7, 2001, 
May 13, 2002, November 8, 2002, April 8, 2003. Note: the Opinion dated December 15, 2003 addresses a separate 
question (i.e. impact of proposed new legislation on the structure). 
5 Saltman Transcript, P. 139, Q. 481-482. 
6 Saltman Transcript, P. 121, Q. 399, P. 135, Q. 458.  
7 Saltman Transcript, P. 135, Q. 462, P. 138, Q. 474-475, P. 139, Q. 478, P. 149, Q 518. 
8 Cassels Legal Opinion dated October 6, 2000, Section 1(a) [October Opinion]. 
9 October Opinion, Section 1(c), (f). 
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2. The Trustee would then distribute the timeshare weeks to individuals (the “Donors”) who 

had expressed an interest in supporting Canadian Amateur sport.10 

 

3. Although not required, it was expected that most of the Donors would donate their 

timeshare weeks to certain Registered Canadian Amateur Athletic Associations 

(“RCAAAs”),11 together with a cash amount to discharge liens against the timeshare 

weeks.12  

 

4. When the Donors made a gift to a RCAAA, they were to receive charitable tax receipts 

from the RCAAA (one for the cash donation and one for the Timeshare week donation).13  

 

I note that in rendering this opinion I am not opining as to the correctness or reasonableness of the 

Tax Opinions.  I am not a tax expert and the correctness or reasonableness of the Tax Opinions is 

a separate matter from the questions I have been asked to address.  With respect, many of the 

details of the Timeshare Program set out in Mr. MacKenzie’s opinion, including the fact that the 

Canadian Revenue Agency successfully challenged the tax credits claimed by the Donors, seem 

designed to add colour to the Timeshare Program but are not relevant to the issues addressed by 

Mr. MacKenzie in his opinion, and by me in this opinion.  Whether those details are relevant to 

the correctness or reasonableness of the Tax Opinions is not for me, or Mr. MacKenzie (who is 

also not a tax expert) to say, as he acknowledges. 

 

(c) Purpose and Use of the Tax Opinions 

 

The Tax Opinions opined as to the Canadian income tax consequences relating to the donation of 

Timeshare Weeks for individual Canadian resident taxpayers.14  While the Tax Opinions are 

addressed to CAA, it was clear on the face of the Tax Opinions that one purpose was to advise 

“potential donors who are individuals and who acquire and hold the Timeshare Weeks as capital 

property” on the Canadian income tax consequences.  Specifically, five of the six Tax Opinions 

state that “This opinion may be relied upon only by CAA and potential donors, their agents and 

professional advisors, for the purpose of the transactions contemplated by this opinion”. 

 

Comments on Factual Assumptions and Conclusions in Report of Gavin MacKenzie  

 

I have reviewed the expert report of Mr. MacKenzie dated May 1, 2019.  I will not attempt to 

respond to every aspect of Mr. MacKenzie’s report with which I disagree.  However, below are 

key factual assumptions or conclusions that I wish to comment on. 

 

 
10 October Opinion, Section 1(a), (g). 
11 October Opinion, Section 1(i). 
12 October Opinion, Section 1(j) 
13 October Opinion, Section 1(l). 
14 October Opinion, Page 1. 
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Starting on page 8 of Mr. MacKenzie’s report, he addresses the question of whether lawyers can 

assume a duty to a class of non-clients.  As Mr. MacKenzie expressly notes, this is a question 

which must be determined by the Court.  However, Mr. MacKenzie continues his analysis on this 

question and concludes that in his opinion, Cassels owed a duty to Donors reading the Tax 

Opinions. 

 

In reaching this conclusion, Mr. MacKenzie relies on three key facts: 

 

1. Cassels believed it was providing an independent opinion evaluating the structure of the 

Timeshare Program and expected non-client readers to similarly believe it was 

independent; 

 

2. Cassels specifically directed the Tax Opinions to be relied upon by donors for the purpose 

of participating in the Timeshare Program; and 

 

3. Cassels did not disclose its continuing solicitor-client relationship with the promoters.15  

 

Items 1 and 3 relate to what Mr. MacKenzie describes as “independence”.  Item 2 relates to 

“reliance”.  I will address each factor in turn. 

 

(1)  Reliance 

 

Mr. MacKenzie notes that the Tax Opinions expressly stated that they: 

 

a) were “specifically directed to potential donors who are individuals and who acquire and 

hold the Timeshare Weeks as capital property”; and 

 

b) “may be relied upon only by CAA and potential donors, their agents and professional 

advisors, for the purpose of the transactions contemplated by this opinion”.  

 

He relies on these statements to conclude that Cassels specifically directed the Tax Opinions to be 

relied upon by donors for the purpose of participating in the Timeshare Program.  

 

In my opinion, only the second statement is a reliance statement. The first statement is a limiting 

statement.  The purpose of the first sentence is to make it clear that a Donor who is not an individual 

or who does not acquire and hold the Timeshare Weeks as capital property should not rely on the 

Tax Opinions, presumably because the Canadian income tax consequences would not be as 

described in the Tax Opinions which address the Canadian income tax consequences only for the 

group of Donors who are both individuals and acquire and hold the Timeshare Weeks as capital 

property.  

 
15 Report of Gavin MacKenzie dated May 1, 2019, page 9 of 10, last paragraph [MacKenzie Report]. 
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(2) Independence 

 

In his report, Mr. MacKenzie also discusses the concept of ‘independence’.  In doing so, Mr. 

MacKenzie relies on certain evidence from Mr. Saltman’s examination for discovery, where Mr. 

Saltman stated that he believed he was providing an “independent opinion”.16 

 

Mr. MacKenzie later concludes that Cassels could not provide an ‘independent opinion’ to the 

Donors because it simultaneously owed a duty of loyalty to the promoters and CAA.17  He goes 

on to state that disclosure of Cassels’ solicitor-client relationship with the promoters and CAA 

would not necessarily have cured the lack of independence.18 

 

To the extent that Mr. MacKenzie assumes that Mr. Saltman’s evidence regarding independence 

relates to independence in the manner which he attributes it (i.e. Cassels’ independence from the 

promoters), I disagree with that factual assumption.  In my opinion, Mr. Saltman’s evidence quoted 

by Mr. MacKenzie on this point is not consistent with that assumption. 

 

Mr. Saltman testified that he believed, when preparing the October 2000 opinion, that he was 

preparing an independent opinion on the evaluation of the structure of the program.19  In the same 

line of questioning, when asked whether he was concerned about the fact that the “independent” 

Tax Opinions were now commenting on the advice he previously gave on the structure, Mr. 

Saltman stated that it did not trouble him and that “it did not reduce [his] independence”.20   Based 

on my review of the evidence cited by Mr. MacKenzie, in my opinion Mr. Saltman’s testimony 

regarding independence relates to his ability to provide an objective opinion on the tax 

consequences of the Timeshare Program when he was also involved in advising on its structure. It 

does not relate to the question of independence vis-a-vis the Donors and promoters. 

 

With respect to Mr. MacKenzie’s comments regarding independence, it should also be noted that 

the Tax Opinions do not state that they are being provided by counsel who is independent 

(independence in the sense that counsel has no relationship or connection with the promoters) of 

the promoters of the Timeshare Program.  In my experience it would not be expected that in a 

transaction like this, the Tax Opinions would be provided by counsel independent of the promoters 

in the foregoing sense.  The Tax Opinions were not held out to be independent legal advice to the 

Donors: they were not addressed to the Donors, and the marketing brochures used in marketing 

the Timeshare Program expressly state that Cassels was retained by CAA, not by the Donors.   

 

The Tax Opinions were provided as part of the marketing materials in order to explain the 

Canadian income tax consequences of participating in the Timeshare Program.  In my experience, 

 
16 MacKenzie Report, P. 9, paragraph 1, citing to Q. 865 of the Saltman Transcript. 
17 MacKenzie Report, P. 10. 
18 MacKenzie Report, P. 10. 
19 Saltman Transcript, P. 239, Q. 865. 
20 Saltman Transcript, P. 242, Q. 880. 
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most of the marketing of a tax related proposal such as the Timeshare Program would be aimed 

not at the potential Donors directly but at financial advisors and accountants with a view to 

encouraging those advisors to recommend the Timeshare Program to their clients.  In 

circumstances such as this, it would not be uncommon for potential Donors, or more likely their 

agents or professional advisors, to check the provided opinion with independent tax counsel (i.e. 

counsel completely unrelated to the promoters of the proposed program).  In fact, I understand 

from Mr. Lipson’s discovery that he relied in this way on his accountant, and asked his accountant 

about the Canadian income tax consequences of participating in the Timeshare Program. 

 

Questions to Consider  

 

#1) Would a reasonably competent solicitor conclude that a solicitor/client relationship 

was formed between the Donors and Cassels as a result of the reliance statement in the Tax 

Opinions? 

 

In my opinion, the simple answer to this question is no. 

 

The Tax Opinions are not addressed to the Donors but rather to CAA, there was never any direct 

communication between the Donors and Cassels, Cassels was not compensated by the Donors, and 

the marketing brochures make it clear that Cassels was retained by CAA and was being 

compensated by CAA.   

 

The general understanding is that a legal opinion cannot be relied upon by anyone to whom the 

opinion is not addressed.  If it is intended, notwithstanding the general rule, that certain parties 

may rely on an opinion even though it is not addressed to those parties, the opinion must so state, 

as the Tax Opinions did in this case.  It is not uncommon for a legal opinion given in connection 

with a commercial transaction to contain reliance language permitting non-client participants in 

the transaction (often the opposing party in the transaction) to rely on the opinion.  In my 

experience, no one involved in the transaction would reasonably think that that language creates a 

solicitor/client relationship with those non-client participants. 

 

In my opinion, Cassel’s conclusion at the time of the transaction that there was no solicitor/client 

relationship between Cassels and the Donors was within the norms of corporate finance law 

practice and within the standard of care of reasonably competent solicitors. 

 

It is not clear to me whether Mr. MacKenzie is asserting that there was a solicitor/client 

relationship between Cassels and the Donors.  In his opinion he sets out at some length the Law 

Society of Ontario rules with respect to conflicts of interest and the duty of loyalty.  These rules 

and duty apply however only in the context of a relationship with a client or a potential client.  If 

there was not a solicitor/client relationship between Cassels and the Donors, then these conflict of 

interest rules and the duty of loyalty do not apply between those parties.  Mr. MacKenzie appears 

to accept this as he immediately moves on to considering whether lawyers can assume a duty to a 

class of non-clients. 
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#2) Would a reasonably competent solicitor conclude that there was no conflict of interest 

in rendering the Tax Opinions? 

 

In my experience, there was nothing unusual, nor improper, about Cassels assisting with the 

structuring of the Timeshare Program and also providing the Tax Opinions.  In the context of the 

Timeshare Program, Cassels’ advice on the structure would be directed at producing the desired 

Canadian income tax results as described in the Tax Opinions. It was normal and appropriate for 

the promoters to seek Cassels’ assistance in designing the detailed terms of the Timeshare Program 

in an effort to ensure those tax results.  

 

I note that Mr. MacKenzie reaches a slightly different conclusion on conflict of interest. In Mr. 

MacKenzie’s report, he states that Cassels was in a conflict of interest upon assuming a duty to the 

Donors because the Donors’ interests diverge from those of the promoters and CAA. With respect, 

I disagree with Mr. MacKenzie’s conclusion in this regard. 

 

In my opinion, while the promoters and the Donors benefited from the Timeshare Program in 

different ways, all parties had a common interest in the tax consequences to the Donors being, in 

fact, as set out in the Tax Opinions.  The promoters of the Timeshare Program intended from the 

outset to have the program operate on a multiyear basis.  They had an acute interest in each 

instalment of the Timeshare Program having the beneficial tax consequences for the Donors as set 

out in the Tax Opinions.  In my experience, promoters would not disregard the tax consequences 

for the Donors because the promoters earned commissions or fees from the sale of the timeshare 

weeks to the Donors.   To do so would seriously jeopardize the promoters’ ability to market further 

tax related programs in the future. 

 

In light of this common interest in the tax consequences of the Timeshare Program, in my opinion, 

Cassels’ proceeding on the basis that there was not a conflict of interest in assisting with the 

structuring of the Timeshare Program so that it would produce the intended tax consequences 

and/or in rendering the Tax Opinions, and inviting the Donors to rely on the Tax Opinions, was 

within the standard of care of reasonably competent solicitors.  This is so notwithstanding that 

different parties involved in the Timeshare Program were benefitting from the Timeshare Program 

in different ways. 

 

#3) Should the Tax Opinions have been provided by independent counsel? 

 

Mr. MacKenzie appears to assume that the Tax Opinions should have been provided by counsel 

completely independent of the Timeshare Program and its promoters.  In fact, as discussed above, 

he asserts that the Tax Opinions were held out to be independent opinions in that sense.  I have not 

seen any evidence of this holding out.  The Tax Opinions certainly do not state that they are being 

provided by counsel completely independent of the promoters and acting on behalf of the Donors.  

They are in fact addressed to CAA, not the Donors, and it is clear from the marketing materials 

that CAA is involved in the Timeshare Program.  
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In any event, it would not have been the practice in transactions of this nature at the time to provide 

an opinion from counsel completely independent of the promoters. In my experience, legal 

opinions tendered by a party to a transaction which are permitted to be relied on by other parties 

are often authored by the tendering party’s lawyer and such situations do not require that the author 

of the legal opinion be independent from all parties.  

 

In my experience, opinions from completely independent counsel are typically used to deal with a 

conflict of interest situation.  As noted above, it was, in my opinion, reasonable for Cassels to act 

on the basis that the Donors were not their clients and that there was no conflict in this case between 

the promoters and the Donors with respect to the Canadian income tax consequences of 

participating in the Timeshare Program.  Having reasonably proceeded on the basis that there was 

not a solicitor/client relationship nor a conflict, it follows that Cassels would see no need for a 

completely independent opinion. 

 

It was also clear that any Donor, and/or the Donor’s professional advisors, were perfectly free to 

seek their own second tax opinion from completely independent counsel should they wish.  In my 

experience, seeking a second tax opinion in tax related transactions was not, and is not, unusual.  

It is a frequent part of professional advisors’ own due diligence before suggesting or 

recommending such a transaction to their clients. 

 

#4) Was it the standard of practice to include in the Tax Opinions disclosure regarding 

independence? 

 

Mr. MacKenzie also asserts that Cassels had a duty to expressly inform the Donors in the Tax 

Opinions, or elsewhere, that Cassels was not completely independent of the promoters and that it 

was not acting for the Donors.  I respectfully disagree.  As noted, the marketing brochures for the 

Timeshare Program made it clear that Cassels was retained by CAA and the Tax Opinions are 

addressed to CAA.  That makes it clear that Cassels did not consider the Donors to be Cassels’ 

clients and that Cassels was not completely independent of the other parties involved in the 

Timeshare Program.  Inclusion of a reliance statement does not, in my opinion, impose such a duty 

on Cassels. 

 

As I noted above, in my opinion, Cassels’ acting on the basis that the Donors were not Cassels’ 

clients was within the standard of care of reasonably competent solicitors.  It follows that Cassels 

considered that the normal duties a solicitor owes to the solicitor’s clients, such as the disclosure 

of the nature of Cassels’ relationships to other parties to the Timeshare Program, did not arise vis-

a-vis the Donors.   

 

In his opinion, Mr. MacKenzie appears to accept that the Donors were not clients of Cassels, or 

that there is at least significant doubt on that matter, when he asks the question on page 8 of his 

opinion “Can lawyers assume a duty to a class of non-clients by authoring an opinion upon which 
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the class members will foreseeably rely?”.  Mr. MacKenzie concludes that there is a duty in such 

circumstances. 

 

A reasonably competent solicitor would agree that, having invited the Donors to rely on the Tax 

Opinions, there was a duty owed to the Donors, but that duty was for Cassels to render tax opinions 

the substantive contents of which were within the standard of care of a reasonably competent tax 

lawyer in similar circumstances.  Mr. MacKenzie appears to agree with that conclusion when he 

says at the top of page 9 of his opinion that “They can be held responsible for negligent professional 

advice provided to a third party who foreseeably and reasonably relied on the advice”.  Whether 

or not Cassels met that standard is a question of tax law practice and is beyond the scope of this 

opinion. 

 

Mr. MacKenzie goes on at the bottom of page 9 to conclude that Cassels owed a broader duty 

relating to disclosure to the Donors for three reasons:  

 

(1) the Donors believed they were receiving an independent opinion,  

 

(2) the Donors were told expressly they could rely on the Tax Opinions, and   

 

(3) there was no express disclosure in the Tax Opinions that Cassels had an ongoing client   

relationship with other parties to the Timeshare Program.   

 

In my opinion it was well within the standard of care of a reasonably competent solicitor to not 

draw Mr. MacKenzie’s conclusions from the above three assertions.  Referring to Mr. 

MacKenzie’s three assertions: 

 

(1) I fail to see why it would be reasonable for the Donors to believe that the Tax Opinions 

were independent (in the “completely independent” sense used by Mr. MacKenzie) 

when they were not addressed to the Donors but to CAA,  

 

(2) the reliance language in the Tax Opinions was exactly what it was stated to be and it 

was reasonable for a solicitor to conclude that this did not create a solicitor/client 

relationship between Cassels and the Donors, and 

 

(3) the Tax Opinions were addressed to CAA, not the Donors, and the marketing brochures 

made it clear that Cassels was retained by CAA, and therefore clearly had an ongoing 

client relationship with other parties to the Timeshare Program. 

 

In my opinion, it was not the usual practice at the time in transactions such as the Timeshare 

Program to include express language in opinions such as the Tax Opinions that the solicitor 

rendering the opinion was not acting for the parties, in this case the Donors, to whom the opinion 

was not addressed but who were invited to rely on the opinion.  Particularly in light of the 

marketing materials making it clear that Cassels was retained by CAA, and the Tax Opinions were 
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- practised a wide range of corporate and securities law, including mergers and 

acquisitions, capital markets transactions and corporate/commercial transactions 

 

- has a particular expertise in advising senior management and boards of directors of 

major public, private and not-for-profit corporations and organizations on a broad range 

of topics, including current issues of corporate governance 

 

- experienced with domestic and international mergers and acquisitions and corporate 

finance 

 

- participated in many of Canada’s largest acquisitions and divestitures, including 

privatizations of major federal and provincial enterprises 

 

- served on numerous committees investigating securities and corporate law for the 

Ontario Securities Commission and the Canadian Bar Association 

 

 

Representative Work: 

 

1970’s –    Abitibi Paper’s acquisition of Price 

- Tomson acquisition of Hudson Bay Company 

- Edper acquisition of Brascan (now Brookfield) 

 

1980’s -     Petro-Canada acquisition of BP Canada 

- Petro-Canada acquisition of Gulf Canada 

- Petro-Canada’s Income Debenture acquisition financings 

- Multiple Term Preferred Share financings, including the initial use term preferred 

shares 

- Petro-Canada’s privatization 

- Multiple Euro Dollar financings 

- Multiple Canadian Crown corporation US financings 

-    Wardair Aircraft financings (Aircraft Financing Journal Deal of the Year in 1987) 

-     Echo Bay Gold Purchase Warrant financing 

 

1990’s -     Royal Trust acquisition by Royal Bank 

- JDS Fitel’s $3.25 billion merger with Uniphase 

- novel restructuring of Coors/Molson brewing arrangements 

- restructuring of Brascan/Brookfield group 

- Fishery Products International’s proxy contest 

 

2000’s -     Petro-Canada’s $43.3 billion merger with Suncor Energy 

- Indigo Book’s acquisition of Chapters 
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- negotiation of gaming revenue sharing arrangements between the Ontario First   

Nations and Ontario involving $3.5 billion of revenues  

 

2010’s -     Loblaw’s $12.4 billion acquisition of Shoppers Drug Mart 

- proxy contests involving Sherritt International and Enercare 

- restructuring of Weston/Loblaw real estate holdings 

 

Recognition: 

 Chambers & Partners’ Chambers Canada – Leading lawyer in Canada, 

corporate/commercial (2016) 

 Best Lawyers’ Best Lawyers in Canada – Leading lawyer in corporate. M&A, and 

securities (2008-2016) 

 Law Business Research’s Who’s Who Legal – M&A (2008-2010) and capital markets (debt 

and equity)(2015) 

 Chambers and Partners’ Chambers Global: World’s Leading Lawyers for Business, The 

Client’s Guide – Leading lawyer in corporate/M&A (“a distinguished M&A veteran”) (2008-

2016) 

 Law Business Research’s Who’s Who Legal Canada – Capital markets and M&A (2010-

2014) and corporate governance (2010. 2013-2015) 

 The Legal 500 Canada – Leading lawyer in corporate and M&A (2014-2016) 

 Lexpert/American Lawyer’s Guide to the Leading 500 Lawyers in Canada – Leading 

lawyer in corporate commercial law, and in M&A (2010-2015) 

 Lexpert/Thomson Reuters’ Canadian Legal Lexpert Directory – Leading lawyer in 

corporate commercial law, M&A, corporate finance and securities (2007-2014) 

 Law Business Research’s International Who’s Who of Corporate Governance Lawyers – 

Leading Canadian lawyer (2013) 

 Practical Law Company’s Which Lawyer? – Leading Canadian lawyer in corporate/M&A 

(2012) 

 Lexpert’s Special Law Inserts appearing in The Globe and Mail’s Report on Business 

Magazine – Most frequently recommended lawyer in corporate commercial, and corporate finance 

and securities (2011) 

 Legal Media Group/Euromoney’s IFLR1000 Guide to the World’s Leading Financial Law 

Firms – Leading Canadian lawyer in M&A (“Tory’s star M&A lawyer”) (2011) 

 Lexpert’s Cross-Border Guide to the Leading U.S./Canada Cross-Border Corporate 

Lawyers in Canada – Leading cross-border practitioner in M&A (2009-2010) 
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 Practical Law Company’s Which Lawyer? Yearbook – Leading Canadian lawyer in 

corporate/M&A and directors duties and liabilities (2010) 

 Real Time News’ LawDay – Leading lawyer in corporate law (2009) 

 Practical Law Company’s Which Lawyer? Yearbook – Leading Canadian lawyer in 

corporate/M&A; recognized Canadian lawyer in corporate governance (2007 and 2009) 

 Lexpert/American Lawyer’s Guide to the Leading 500 Lawyers in Canada – Leading 

lawyer in corporate commercial, corporate finance and in M&A (2008-2009) 

 Thomson/Carswell’s Guide to the Leading U.S./Canada Cross-Border Corporate Lawyers 

in Canada – M&A (2008) 

 Euromoney Institutional Investor PLC’s IFLR 1000, Guide to the World’s Leading 

Financial Law Firms – Leading lawyer in M&A (2008) 

 Legal Media Group and IFLR’s Guide to the World’s Leading M&A Lawyers – Pre-

eminent practitioner (2006) 

 Lexpert/Thomson Canada’s Guide to the Top 100 Industry Specialists in Canada – Leading 

lawyer in corporate finance (2006) 

 Lexpert/Thomson Canada’s Guide to the 100 Most Creative Lawyers in Canada – Leading 

lawyer in corporate, corporate finance and in M&A (2006) 

 Legal Media Group’s Guide to the World’s Leading Corporate Governance Lawyers – 

Leading lawyer in Canada (2005) 

 Lexpert-Thomson-Findlaw’s Guide to the Lweading 100 Canada/U.S. Cross-Border 

Corporate Lawyers in Canada – Leading practitioner in M&A (2005) 

 

Professional Involvement: 

- taught Securities Regulation at the University of Toronto Faculty of Law in the 1970’s 

 

- frequent speaker and panelist at conferences on securities law, corporate law and legal 

opinions 

 

- conducted orientation sessions on governance for new chairs and chairs of independent 

schools, and orientation sessions for school governors at several CAIS (Canadian 

Accredited Independent Schools) schools 

 

- chaired the CAIS Governance Steering Committee that oversaw the creation and 

publication of the CAIS Governance Guide 

 

- former Chair of AcSOC (the Canadian Accounting Standards Oversight Council) 
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Community Involvement: 

 

- former Chair of St Clements School Board of Governors 

 

- former Chair of CAIS 

 

- current Chair of the Shaw Festival Board of Directors 
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SCHEDULE “B” – List of Materials Provided to P. Jewett 

Tab  Date  Document Type  Document Description  BegDoc 

I.   Via 2019.06.13 Brief of Documents 
A  1  2016.02.12  Pleading  Amended Fresh as Amended Statement of Claim of Jeffery 

Lipson 
2  2016.07.18  Pleading  Amended Statement of Defence of Cassels Brock & Blackwell 

LLP 
3  2016.04.14  Pleading  Amended Third Party Claim 
4  2011.09.12  Pleading  Reply of the Plaintiff to the Statement of Defence in the 

Main Action  
5  2011.10.11  Pleading  Defence of the Third Parties, Gardiner Roberts LLP and 

Estate of Ronald J. Farano, deceased, to the Main Action 
6  2011.10.11  Pleading  Defence of the Third Party, Gardiner Roberts LLP and the 

Estate of Ronald J. Farano, deceased to the Third Party Claim 
7  2011.06.30  Pleading  Defence to the Third Party Claim of the Third Party, Glenn 

Ploughman 
8  2011.08.31  Pleading  Defence to the Third Party Claim of the Third Party, Deloitte 

& Touche LLP 
9  2016.05.12  Pleading  Amended Statement of Defence and Crossclaim of the Third 

Party, Mintz & Partners LLP, to the Third Party Claim 
10  2016.08.03  Pleading  Amended Third Party Defence of the Third Party, Prenick 

Langer LLP 
B  1  2000.10.06  Opinion Letter  Opinion Letter re: Donation of Biennial Timeshare Vacation 

Weeks 
2  2001.05.18  Opinion Letter  Opinion Letter re: Donation of Two‐Bedroom, Biennial 

Timeshare Vacation Weeks 
3  2001.09.07  Opinion Letter  Opinion Letter re: Donation of One‐Bedroom, Biennial 

Timeshare Vacation Weeks 
4  2002.05.13  Opinion Letter  Opinion Letter re: Donation of Two‐Bedroom, Biennial 

Timeshare Vacation Weeks 
5  2002.11.08  Opinion Letter  Opinion Letter re: Donation of One‐Bedroom and Two‐ 

Bedroom, Biennial Timeshare Vacation Weeks 
6  2003.04.08  Opinion Letter  Opinion Letter re: Donation of One‐Bedroom and Two‐

Bedroom, Biennial Timeshare Vacation Weeks 
7  2003.12.15  Opinion Letter  Opinion Letter re: Donation of One‐Bedroom and Two‐

Bedroom, Biennial Timeshare Vacation Weeks 
C  1  2019.05.01  Expert Report  Expert Report of Gavin MacKenzie 

2  2019.05.01  CV  CV of Gavin MacKenzie 
D.A  1  2015.08.18  Transcript Excerpt  Questions 9‐14 from Transcript of Examination of L. Saltman 

2  2015.08.18  Transcript Excerpt  Questions 60‐63 from Transcript of Examination of L. 
Saltman 

3  2015.08.18  Transcript Excerpt  Questions 387‐391 from Transcript of Examination of L. 
Saltman 

4  2015.08.18  Transcript Excerpt  Questions 397‐434 from Transcript of Examination of L. 
Saltman 
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Tab  Date  Document Type  Document Description  BegDoc 

5  2015.08.18  Transcript Excerpt  Questions 443‐451 from Transcript of Examination of L. 
Saltman 

6  2015.08.18  Transcript Excerpt  Questions 524‐533 from Transcript of Examination of L. 
Saltman 

D.B  1  2015.10.27  Transcript Excerpt  Questions 548‐612 from Transcript of Examination of L. 
Saltman 

2  2015.10.27  Transcript Excerpt  Questions 630‐938 from Transcript of Examination of L. 
Saltman 

3  2015.10.27  Transcript Excerpt  Questions 955‐980 from Transcript of Examination of L. 
Saltman 

4  2015.10.27  Transcript Excerpt  Questions 1001‐1080 from Transcript of Examination of L. 
Saltman 

5  2015.10.27  Transcript Excerpt  Questions 1285‐1292 from Transcript of Examination of L. 
Saltman 

D.C  1  2015.10.28  Transcript Excerpt  Questions 1409‐1412 from Transcript of Examination of L. 
Saltman 

2  2015.10.28  Transcript Excerpt  Questions 1447‐1538 from Transcript of Examination of L. 
Saltman 

3  2015.10.28  Transcript Excerpt  Questions 1597‐1601 from Transcript of Examination of L. 
Saltman 

4  2015.10.28  Transcript Excerpt  Questions 1872‐1876 from Transcript of Examination of L. 
Saltman 

D.D  1  2015.10.29  Transcript Excerpt  Questions 2252‐2254 from Transcript of Examination of L. 
Saltman 

2  2015.10.29  Transcript Excerpt  Questions 2423‐2442 from Transcript of Examination of L. 
Saltman 

3  2015.10.29  Transcript Excerpt  Questions 2515‐2519 from Transcript of Examination of L. 
Saltman 

D.E  1  2015.11.05  Transcript Excerpt  Questions 2670‐2867 from Transcript of Examination of L. 
Saltman 

2  2015.11.05  Transcript Excerpt  Questions 2873‐2903 from Transcript of Examination of L. 
Saltman 

3  2015.11.05  Transcript Excerpt  Questions 2916‐2934 from Transcript of Examination of L. 
Saltman 

4  2015.11.05  Transcript Excerpt  Questions 2946‐2972 from Transcript of Examination of L. 
Saltman 

5  2015.11.05  Transcript Excerpt  Questions 2978‐2998 from Transcript of Examination of L. 
Saltman 

6  2015.11.05  Transcript Excerpt  Questions 3010‐3022 from Transcript of Examination of L. 
Saltman 

7  2015.11.05  Transcript Excerpt  Questions 3030‐3034 from Transcript of Examination of L. 
Saltman 

8  2015.11.05  Transcript Excerpt  Questions 3042‐3053 from Transcript of Examination of L. 
Saltman 

9  2015.11.05  Transcript Excerpt  Questions 3084‐3118 from Transcript of Examination of L. 
Saltman 
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Tab  Date  Document Type  Document Description  BegDoc 

10  2015.11.05  Transcript Excerpt  Questions 3127‐3157 from Transcript of Examination of L. 
Saltman 

D.F  1  2016.10.14  Transcript Excerpt  Questions 2645‐2828 from Transcript of Examination of L. 
Saltman 

2  2016.10.14  Transcript Excerpt  Questions 2862‐2863 from Transcript of Examination of L. 
Saltman 

II.  Via 2019.07.02 Brief of Documents 
1  2000.00.00  Guide  Beneficiary Guide Athletic Trust of Canada, 

Fall 2000 
CBB0002254 

2  2000.00.00  FAQs  Frequently Asked Questions Athletic Trust 
of Canada, Fall 2000 

CBB0002258 

3  2000.00.00  Application  Application to the Trustee Athletic Trust of 
Canada by Potential Class A Beneficiary Fall 
2000 

CBB0002262 

4  2000.00.00  Deed of Gift  Deed of Gift Class A Beneficiary to a 
Registered Canadian Amateur Athletic 
Association Sandyport Timeshare Week 

CBB0002266 

5  2000.10.30  Agreement  Charge and Security Agreement USD $3,200 
Secured by a Sandyport Timeshare Week 

CBB0002269 

6  0000.00.00  Terms and 
Conditions 

Sandyport Beaches Resort Timeshare Rules 
and Regulations 

CBB0002277 

7  2000.09.13  Appraisal Report  Sandyport Beaches Resort Final Appraisal 
Report Hotel Consulting International, 
September 13, 2000 

CBB0002280 

8  2000.08.18  Appraisal Report  Sandyport Beaches Resort Final Appraisal 
Report Michael Cane Consulting, August 18, 
2000 

CBB0002386 

9  2000.10.06  Letter  Legal Opinion Letter to Canadian Athletic 
Advisors Ltd. by Cassels Brock & Blackwell 
LLP 

CBB0002524 

10  2000.10.20  Deed of Trust  Athletic Trust of Canada Deed of Trust  CBB0002539 
11  2000.10.20  Deed of Gift  Athletic Trust of Canada Initial Deed of Gift 

From Settlor 
CBB0002564 

12  2000.10.12  Agreement  Sandyport Beaches Resort Timeshare 
Purchase Agreement Between Portfolio 
Vacations International Inc. and Settlor 

CBB0002571 

13  2000.00.00  Deed of Gift  Sandyport Beaches Resort Deed of Gift of 
Timeshare Weeks Between Settlor and 
Athletic Trust of Canada 

CBB0002595 

14  2000.00.00  Corporate Record  Athletic Trust of Canada Resolution  Re: 
Capital Distribution of Timeshare Weeks to 
Class A Beneficiaries 

CBB0002601 

15  0000.00.00  Conveyance  Athletic Trust of Canada Conveyance of 
Timeshare Weeks to Class A Beneficiaries 

CBB0002604 
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Tab  Date  Document Type  Document Description  BegDoc 

16  2000.10.12  Agreement  Timeshare Remarketing Agreement 
Between Canadian Athletic Advisors Ltd. 
And Portfolio Vacations International Inc. 

CBB0002609 

17  2000.10.18  Agreement  Timeshare Pooling Agreement Between 
Canadian Athletic Advisors Ltd. and 
Registered Canadian Amateur Athletics 
Associations 

CBB0002624 

III.  Via 2020.04.30 Email 
1  2011.10.12  Transcript  Revised Transcript of Cross‐Examination of Jeffrey Lipson 
2  2015.08.17  Transcript  Transcript of Examination for Discovery of Jeffrey Lipson 

IV.  Via 2020.10.29 Email 
1  2020.05.06  Transcript  Transcript of Examination for Discovery of Jeffrey Lipson 

V.  Via 2020.11.06 Email 
1  2020.11.02  Chart  Answers to Written Questions on Examination for Discovery 

of Gardiner Roberts LLP and the Estate of Ronald J. Farano 
(submitted by Jeffrey Lipson), with: 
Tab 1 ‐ 2001.01.31 Account of Gardiner Roberts LLP 
rendered to Gerald Prenick; and 
Tab 2 ‐ Communications and Handwritten Notes in answer 
to Q.12. 

 

 

LSRSG 102224036 
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Schedule "C"

Court File No. CV-09-376511-00CPA1

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

JEFFERY UPSON
Plaintiff

and

CASSELS BROCK & BLACKWELL LLP
Defendant

and

MINTZ & PARTNERS, DELOITTE & TOUCHE LLP, GLENN F 
PLOUGHMAN, SHELLEY SHIPMAN, PRENICK LANGER LLP, GARDINER 
ROBERTS LLP, THE ESTATE OF RONALD J. FARANO, DECEASED, JOHN 

DOE 1-100, JOHN DOE INC. 1-100, JOHN DOE PARTNERSHIP MOO and
JOHN DOE LLP 1-100

Third Parties

ACKNOWLEDGMENT OF EXPERT’S DUTY

My name is Peter Jewett. I live at the Township of Uxbridge, in the Province of Ontario.1.

I have been engaged by or on behalf of Cassels Brock & Blackwell LLP to provide 
evidence in relation to the above-noted court proceeding.
2.

I acknowledge that it is my duty to provide evidence in relation to this proceeding as3.
follows:

(a) to provide opinion evidence that is fair, objective and non-partisan;

(b) to provide opinion evidence that is related only to matters that are within my area 
of expertise; and
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(c) to provide such additional assistance as the Court may reasonably require, to 
determine a matter in issue.

I acknowledge that the duty referred to above prevails over any obligation which I may 
owe to any party by whom or on whose behalf I am engaged.
4.

Date /? . Xczc--
Signature

NOTE: This form must be attached to any expert report under subrules 53.03(1) or (2) and any opinion evidence 
provided by an expert witness on a motion or application.
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September 30, 2021 Reply To: Vern Krishna, CM, QC 

E-mail: vern.krishna@taxchambers.ca

Telephone: (416) 847-7300 

By Email 

Roy O'Connor LLP 

1920 Yonge Street 

Suite 300 

Toronto, Ontario 

M4S 3E6 

Attn: David F. O'Connor & J. Adam Dewar 

Dear Messrs:  

Re: Lipson v. Cassels Brock and Blackwell LLP 

Court File No: CV-09-376511 

A. PURPOSE & SCOPE OF OPINION

1. You have retained me to provide a "fair, objective and non-partisan" supplementary Opinion

in the context of litigation in respect of certain proceedings under the Class Proceedings Act

(1992).

2. You have asked for my Opinion on Mr. Heakes' Report as it relates to his analysis of Cassels

Brock's Opinions during the Relevant Period on the following matters:

(a) Gift Analysis;

(b) Valuation Analysis;

(c) Tax Risks; and

(d) Tax Counsel Roles.

3. My Opinion relates to the years 2000 to 2003 inclusive (the "Relevant Period") and is

supplemental to my original Opinion of March 18, 2011. This Opinion addresses questions

pertaining to the opinion of Mr. Edward Heakes that you asked me to consider in your letter

of July 8, 2021.
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B.  SUMMARY OF MY OPINIONS 

 

4. With respect: 

 

(a) the Heakes' Opinion does not adequately consider that a reasonable expectation 

within the program that the Donors would donate their Timeshare Weeks to the 

Donee would be considered a material advantage that negates the transfer as a 

gift under the common law. 

 

(b) The Heakes' Opinion that Canadian case law during the Relevant Period had not 

established that an "inflated tax credit" would render a purported gift invalid 

misstates the law and is not supported by the jurisprudence. 

 

(c) Mr. Heakes misconstrues the common law in respect of gifts and the ratio of 

the decision of the Federal Court of Appeal in Friedberg. 

 

5. In my Opinion, the Cassels Brock's Opinions do not adequately analyse the crucial 

links between the expectation of "material benefits", "impoverishment" of the 

taxpayer and the Donors' "donative intent" in the Timeshare Program. The 

guaranteed net cash tax credit built into the Program, which substantially exceeded the 

taxpayer's cash outlays, negated the existence of a gift and invited the risk of an 

assessment by the CRA. 

 

6. In my Opinion, the structure of the Timeshare Program provided the Class A 

Beneficiaries an assured immediate profit of approximately 32 percent on their cash 

outlay, which enriched them from their donations. This effectively impaired the 

integrity of the donations as a gift for income tax purposes. 

 

7. In my Opinion, the put option would have had a significant impact in lowering the 

valuation of the Timeshare Weeks and should have been disclosed. 

 

8. In my Opinion, Mr. Heakes does not adequately evaluate the Cassels Brock Opinions 

in the context of the CRA's administrative position, which is the basis upon which it 

reviews taxpayer filings, such as the Program, in issuing its assessments. As structured, 

the Timeshare Program and Class A Beneficiaries were at substantial risk of being 

assessed. 

 

9. In my Opinion, there was a substantial risk that the parties in the Timeshare Program 

were not factually at arm's length with each other as they were not independent and 

were intimately involved with each other. Hence, there was an even greater risk to the 

Donors that the CRA would closely scrutinize and challenge the valuation of the 

transactions and Timeshare Weeks. 
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10. In my Opinion, Cassels Brock should have disclosed in their Opinions to the Donors 

the exceptionally high risk of CRA income tax assessments and the inherent costs of 

dispute resolution and proceedings in the Tax Court of Canada to challenge the 

assessments. This exceptional risk and associated dispute resolution costs would have 

been particularly relevant to potential Donors and should have received heightened 

disclosure in the Opinions. 

 

11. I do not agree with Mr. Heakes’ Opinion that what applies in commercial transactions, 

applied to the roles of Cassels Brock and their Opinions to the Donors. I do not 

understand how Mr. Heakes concluded that the Opinions of Cassels Brock were 

“appropriately independent”. 

 

12. Overall, in my Opinion, as a tax lawyer having dealt with numerous tax plans in 45 

years of legal practice in Canada (Nova Scotia, Alberta, and Ontario), Cassels Brock 

did not meet the standard of care of a prudent tax solicitor in issuing their Legal 

Opinions and the inherent risks to the Donors of CRA assessments. 

 

C.  OVERVIEW OF FACTS 

 

13. Cassels Brock and Lorne H. Saltman ("Saltman"), a Partner at Cassels Brock, prepared 

a series of Legal Opinions f o r  Canadian Athletic Advisors Ltd. ("CAA") in connection 

with a timeshare donation program (the "Timeshare Program") that Athletic Trust of 

Canada ("Athletic Trust") operated and promoted.  

 

14. The Cassels Brock Opinions are dated October 6, 2000, May 18, 2001, September 7, 2001, 

May 13, 2002, November 8, 2002, and April 8, 2003. 

 

15. The Legal Opinions were also targeted to potential donors in the Timeshare Program. For 

example, the Legal Opinion of October 6, 2000, stated: "This opinion is specifically 

directed to potential donors who are individuals and who acquire and hold the Timeshare 

Weeks as capital property.  

 

16. Similarly, the Legal Opinion of May 18, 2001, stated: "This opinion may be relied upon only 

by CAA and potential donors, their agents and professional advisors, for the purpose of the 

transactions contemplated by this opinion." There were similar statements in the Opinions 

of May 18, 2001, September 7, 2001, May 13, 2002, November 8, 2002, and April 8, 2003. 

 

17. The Timeshare Program was packaged to support amateur athletes and reduce the tax 

liability of individuals who participated in the Program by providing tax credits under the 

Income Tax Act (Canada) (the "Act"). 

 

18. The arrangement was structured in a series of interconnected transactions.  
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19. Mr. Adrian Crosbie-Jones ("Settlor"), a resident of the Bahamas, settled a trust in Ontario 

(AT) with a gift of $100.  

 

20. The Trust had Class A and Class B Beneficiaries. 

 

21. The Class A Beneficiaries were entitled to the capital of AT; the Class B Beneficiaries 

to its income. 

 

22. The Class A Beneficiaries were Canadian resident individuals. A numbered corporation 

(1443372 Ontario Inc.) was the Class B Beneficiary. 

 

23. In 2000, the Settlor acquired biennial Timeshare Weeks from a Bermuda corporation, 

Portfolio Vacations International Ltd. ("PVIL"), which was established under the laws of 

Bermuda, for the lesser of US$9,000 or the fair market value of each Timeshare Week.  

 

24. The purchase price was payable as follows: 

 

Cash US$5,800 

Lien      $3,200 

Total US$9,000 

 

25. There were similar Timeshare transactions in 2001 to 2003 for approximately similar values. 

 

26. During the taxation years 2000-2003 (inclusive), individuals who qualified as Canadian 

Resident Donors (Class A Beneficiaries) received Timeshare Weeks from the Athletic 

Trust. 

 

27. Each Timeshare Week distributed to the Class A beneficiaries was subject to a Lien. 

 

28. The Lien was a limited recourse charge against the property. There was no right of further 

recovery of any deficiency against any owners of the Timeshare Weeks. 

 

29. The Class A Beneficiaries signed a promissory note for C$4,600 to C$9,700 (Canadian 

dollar equivalents) payable on demand with interest accruing at 12 percent per year payable 

annually, in arrears.  

 

30. The principal on the note was to accrue until such time that a demand was made and was to 

be added to the principal amount annually. Interest would compound at an annual rate of 12 

percent. 

 

31. In the event of a default in payment, the entire amount outstanding would become due 

and all amounts paid prior to default would be forfeited as "liquidated damages." 
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32. The Lien taken back by PVIL would be registered in the Bahamas against the title of each 

Timeshare Week. 

 

33. Donors could discharge their Liens by paying C$4,600 to C$9,700 (approximately the 

equivalent of the US amount of $3,200). 

 

34. The Settlor advised the Vendor of the Timeshare Interest that he intended to gift the 

properties to the Athletic Trust as a settlement of capital property. 

 

35. The Trustee of the Athletic Trust was to select "qualified beneficiaries in Canada" who 

would be entitled to receive capital distributions from the Athletic Trust. 

 

36. The contract provided that it was the "expectation of the Athletic Trust that the Canadian 

Beneficiaries will gift their Timeshare Interests as charitable donations" to registered 

Canadian Amateur Athletic Associations ("RCAAAs"). 

 

37. The Donors would donate the Timeshare Weeks plus a cash donation of C$4,600 to 

C$9,700 per Timeshare Week to the RCAAAs. 

 

38. The cash payments of C$4,600 to C$9,700 removed the Liens on the Timeshare Weeks. 

 

39. The Canadian dollar amounts were equivalent of the US dollar amounts based on then 

current exchange rates. 

 

40. Two professional appraisers valued the Timeshare Weeks. 

 

41. Through a marketing arrangement with the CAA, the developers could acquire (call options), 

and were required to acquire (put options), the Timeshare Weeks for a price that was either 

60 percent below the appraised fair market value of the Weeks, or (if more than 100 units 

purchased) between US$1,000 to US$1,100 per week. 

 

42. The developers would purchase (or be required to purchase) the property at a price 

substantially below the appraised fair market value of the properties, which ranged 

between US$13,275 and US$28,600. 

 

43. The Donors received charitable donations receipts from the RCAAAs.  

 

44. The RCAAAs issued two charitable receipts to the Class A Beneficiaries as follows: 

 

(a) A receipt for C$4,600 to C$9,700 with respect to the cash donation used to 

discharge the Lien; and 

 

(b) A receipt for the then fair market value of the donated Timeshare Weeks less the 

amount of any Lien registered against the property (if any) of between 
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(approximately) C$13,275 and C$28,600 per Week. 

 

45. The tax credit benefit on the receipts at the highest marginal rate would be equal to 

approximately C$6,100 to C$13,100. 

 

46. The net effect of the series of transactions was that the Settlor paid nothing, the developers 

got back the property, and the Donors received net tax credits for more than their cash outlay. 

 

47. The Trustee had the sole legal title to all of the property comprising the Trust Fund and also 

had exclusive management and control of all Trust property.  

 

48. The Beneficiaries did not have any right or power to alienate or otherwise encumber the 

Timeshare Interests. 

 

49. The Trustee had the absolute power, notwithstanding any rule of law to the contrary, to 

purchase Trust assets at fair market value on such terms, conditions and price as the Trustee 

in its absolute and uncontrolled discretion considered advisable. The Trustee's decision in 

this regard was final, absolute and binding without any other approval whatsoever (Article 

2.4, Schedule 3, Athletic Trust of Canada). 

 

50. The Class A Beneficiaries were required to complete an application in which they 

indicated whether they had supported, or intended to support in the future, amateur athletics 

in Canada. 

 

51. The application stated that the Beneficiary was under no obligation whatsoever to donate 

any or all such Timeshare Weeks to a registered Canadian amateur athletic association, or 

any other charitable organization. 

 

52. The Timeshare Interests were valued by an appraiser (Michael Cane Consultants) on 

October 25, 2000, as follows: 

 

One bedroom unit  US$15,000 

Biannual one bedroom unit  US  $9,000 

 

53. The Valuation Report stated that the values were fair market value estimates without any 

discount for bulk sales or marketing costs and sales commissions. 

 

54. The Report explicitly exonerated Michael Cane Consultants from giving testimony or 

attending in any court by reason of the appraisal. 

 

(1) Gift Analysis 

 

(a) Meaning of "Gift" 
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55. The Act does not define the term "gift" and, therefore, we start with dictionary definitions: 

 

Halsbury Laws of England, 3rd ed, Vol 18, 364 at 365: 

 

"A gift inter vivos may be defined shortly as the transfer of any property from one 

person to another gratuitously while the donor is alive and not in expectation of death." 

 

Black's Law Dictionary, 7th ed. (St. Paul, Minnesota: West Group, 1999), at p. 696: 

A voluntary transfer of property to another without consideration." 

 

Shorter Oxford Dictionary: "A transfer of property in a thing, voluntarily and without 

any valuable consideration". 

 

56. The common theme in each of these definitions is that a gift is the voluntary transfer of 

property from a donor to a donee for which the donor receives no benefit or consideration 

and is a transfer without expectation of economic reward or material return.1 

 

(b) The Common Law 

 

57. The essential ingredients of a legally valid gift are as follows: 

 

(1)  an intention to make a gift on the part of the donor, without consideration or 

expectation of remuneration; 

 

(2)  an acceptance of the gift by the donee; and 

 

(3)  a sufficient act of delivery or transfer of the property to complete the transaction 

[Cochrane v. Moore (1890), 25 Q.B.D. 57 (C.A.), at p. 72-73]. 

 

58. Canadian courts at various levels have considered the concept of "gift" as have courts in 

other common law jurisdictions. 

 

i. Supreme Court of Canada 

 

59. The Supreme Court of Canada described "gift" in Peter v. Beblow, [1993] 1 S.C.R. 980, per 

McLachlin J. as follows:  

 

The central element of a gift [is the] intentional giving to another without expectation 

of remuneration" [at p. 991-92. The donor must, in effect, impoverish himself or 

herself by the transfer.2 

 
1 See The Queen v. Friedberg, 92 D.T.C. 6031 (F.C.A.) at 6032; [1992] 1 C.T.C. 1 (F.C.A.), which is considered the 

leading decision on the meaning of "gift" — see: Berg v. R., 2014 FCA 25; Maréchaux v. The Queen, 2010 FCA 287; 

and Kossow v. Canada, 2013 FCA 283. 
2 Berg v. R., 2014 FCA 25. 
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ii. Federal Court of Appeal 

 

60. The Federal Court of Appeal considered the meaning of "gift" in the context of charitable 

donation credits in several decisions prior to the Relevant Period. 

 

Friedberg, 92 DTC 6031 (FCA); [1993] 4 SCR 285 

 

61. There were two major issues in Friedberg. The first was whether there had been a proper 

transmission of title and whether the Associate Chief Justice (at trial) erred in holding that 

two     collections of ancient textiles (the Abemayor Collection and the Wilkinson Collection) 

were 'gifts' to the Royal Ontario Museum (ROM) that qualified as deductions for tax 

purposes. On this issue, Justice Linden concluded:  

 

With respect, this conclusion was based on an error of law, in that the Trial Judge 

failed to appreciate the importance of the 'document purporting to pass title'…, which 

legally transferred the title of the Abemayor Collection to the ROM, not to the 

taxpayer. No such transfer document to the ROM existed in the case of the Wilkinson 

Collection, and, hence, he was incorrect in holding them to be similar transactions, 

but he was correct in so far    as his characterization of the Wilkinson gift was concerned. 

 

62. Justice Linden recognized the possibility that in certain circumstances a donor may make a 

"profit" from a donation if he acquires property at a low cost and donates it to qualified donee 

when its fair market value ("FMV") has increased. 

 

It is clear that it is possible to make a 'profitable' gift in the case of certain cultural 

property. Where the actual cost of acquiring the gift is low, and the fair market 

value is high, it is  possible that the tax benefits of the gift will be greater than the 

cost of acquisition. A substantial incentive for giving property of cultural and national 

importance is thus created through these benefits. But not every gift will be found to 

benefit from these provisions. It all depends on how the transaction is characterized, 

for one cannot give what one does not own. 

 

63. And at page 6032:  

 

Thus, a gift is a voluntary transfer of property owned by a donor to a donee, in return 

for which  no benefit or consideration flows to the donor (see Heald, J. in The Queen 

v. Zandstra [74 DTC        6416] [1974] 2 F.C. 254, at p. 261.) The tax advantage which is 

received from gifts is not normally considered a 'benefit'. 

 

64. Justice Linden's comment on profitable gifts and what he meant by "not normally" should 

be read in the context of the facts of the case. As Lord Halsbury said in Quinn v. Leathem:3 

 

 
3 [1901] A.C. 495 at 506. 

521



 

 
9 

Every judgment must be read as applicable to the particular facts proved or assumed 

to be proved, since the generality of the expressions which may be found there are not 

intended to be expositions of the whole law but govern and are qualified by the 

particular facts of the case in which such expressions are to be found. 

 

65. Mr. Saltman’s referral to Friedberg in his Legal Opinions is unqualified: “The courts have 

held that a tax advantage (that is a tax credit for an individual) is not considered to be a 

benefit within this test (citation)”. When asked at discovery, Mr. Saltman stated that it was 

not necessary in his view to refer to the qualifier “not normally” in his Opinion [Questions 

1155 – 1157]. 

 

66. In Dutil v. Canada, [1991] T.C.J. No. 654, the Tax Court of Canada seriously doubted 

whether there was a gift at all or whether Friedberg could be argued to apply when the 

taxpayer’s motivation in making the so-called gift was to enrich, and not impoverish, 

himself.  

   

However, it could be argued, as solicitor for the respondent did, that the official 

recognition of a gift of $5,500 by the Musée Louis-Hémon was sufficient 

consideration to disqualify the transfer from being a real gift for the purposes of 

para. 110(1)(a) of the Act. Our tax system provides for the deduction of a charitable 

gift within the limits determined by the Act, when such a gift is made to a 

recognized body. It may thus be regarded as a normal consequence intended by the 

legislature in order to encourage such gifts. However, it may be seriously doubted 

whether such a gift even exists in the true sense when the taxpayer's sole motivation 

is clearly to enrich himself, not impoverish himself. If Friedberg (supra) is used as 

authority for the argument that this may nevertheless be the result of a gift, it is still 

true that it is the exception and not the rule.  

 

67. Justice Linden’s comment that "the tax advantage which is received from gifts is not 

normally considered a 'benefit'" refers to the fact that the tax credit does not normally detract 

from the validity of the gift. That is because the tax credit is always only a percentage of the 

gift, which the Income Tax Act specifically provides for as an incentive for specified 

worthwhile causes. 

 

68. As the Supreme Court of Canada has said: the donor must, in effect, impoverish himself or 

herself by the transfer.4  

 

69. Mr. James Parks recognized this interpretation of Justice Linden's comments and the 

limitations of the Friedberg decision in his Memo (July 13, 2000), where he said:  

 

I think that Friedberg establishes only that a person who makes a gift of $10,000 

and receives a tax credit has nonetheless made a gift of $10,000. It does not establish 

 
4 Peter v. Beblow, [1993] 1 S.C.R. 980 
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that the person is not better off financially than by not having made the gift, particularly 

where the property being donated was acquired in a bargain sale situation; 

 

(c) Expectation of a Material Advantage 

 

70. An expectation that the donor will receive a material advantage from his or her donation is 

sufficient to contaminate a "gift" even in the absence of a contractual commitment. In 

Woolner v. A.G. of Canada et al.5 the Federal Court of Appeal had to determine whether 

parents who contributed to a Church derived a benefit or advantage of a material nature for 

the purposes of the gift rules. The parents were not under any contractual obligation to 

contribute to the Church for their child to receive a bursary. However, they were highly 

expected to contribute. Indeed, a report by the Student Aid Committee stated: "It is assumed 

that the student and/or parents will contribute as much as they are able to the fund". The FCA 

followed Zandstra6 in holding that their contributions constituted a material benefit to the 

taxpayers. 

 

71. While a parent could theoretically not pay any money to the Church for their child to receive 

a bursary, all parents would also presumably understand that if each and every parent refused 

to donate money to the Church, there would be insufficient money available to provide 

students with bursaries. 

 

72. Similarly, in Hudson Bay Mining and Smelting Co. Ltd. v. The Queen, 86 DTC 6244 (FCTD):  

 

Obviously, where something is given in return for some benefit or advantage it is not 

a true gift. 

 

73. Donations may not be regarded as gifts even where taxpayers are not under a legal obligation 

to make the payments. See, for example, the Federal Court of Appeal's decision 

in McBurney :7 

 

I cannot accept the argument that because the respondent may have been under no 

legal obligation to contribute, the payments are to be regarded as "gifts". The securing 

of the kind of education he desired for his children and the making of the payments 

went hand-in-hand. Both grew out of the same sense of personal obligation… 

 

74. The essence of these decisions is that even in the absence of a contractual obligation or 

guarantee, a reasonable expectation of a material advantage or economic benefit in exchange 

for the donation is sufficient to taint it as a gift. There is no requirement of absolute certainty.   

 

 
5 99 DTC 5722; [2000] 1 CTC 35 (FCA). 
6 The Queen v. Zandstra [74 DTC        6416] [1974] 2 F.C. 254, at p. 261.) 
7 99 DTC 5722; [2000] 1 CTC 35 (FCA) at para. 14 and page 5436. 
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75. The Saltman Opinion of June 26, 2000 (at paragraph 3, CBB0005269/2) acknowledged the 

ratio in McBurney 8:  

 

If a taxpayer acquires property on condition that it must be donated, then 

the donation may not be considered a gift, as the taxpayer is donating not 

out of his or her own volition, but due to requirements imposed by contract. 

 

Discoveries of Saltman beginning at Q. 1679 

 

76. Saltman's discoveries disclose his concerns about the Class A Beneficiaries being under an 

express or implied obligation to pledge their interests. See, for example: 

 

Q. 1680: On page 2 in item B one of the additions is to the sentence which reads: 

" ... A Trust has been settled by the settlor for the benefit of a class of individuals, both 

residents of Canada and non-residents of Canada, who indicate a willingness to support 

amateur athletics by agreeing to pledge $(bullet) to Canadian registered amateur 

athletic associations ... ". 

Do you see that? 

A. Yes. 

Q. 1681: At that time it was, to your knowledge, intended that the beneficiaries would 

execute a pledge of the timeshare units that they received, and pledge them to the 

Athletic Associations. Is that fair? 

A. It talks about a pledge with a dollar figure, and I don't recall what would be the 

subject of that pledge. Would they be pledging a dollar amount, property? 

Q. 1682: I see what you are saying, but in any event, you were aware that it was 

intended, at least as of June 26th, 2000, that the beneficiaries would be pledging a 

donation to the Athletic Association? 

A. Yes, 

Q. 1683: Did that ever change? 

A. Yes. I don't think a pledge was required. 

Q. 1684: Why wasn't it required? Or why was it removed? 

A. I don't recall precisely, but it probably wasn't necessary. 

Q. 1685: Do you have any greater understanding of why the agreement to make a 

pledge was removed from the opinion? 

A. There is always a question when you are making a gift, is it voluntary, and not 

subject to a contractual obligation. By putting a pledge there, you raise a specter; is 

 
8 99 DTC 5722; [2000] 1 CTC 35 (FCA). 
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there a contract that is requiring you to make the donation? By removing the pledge 

you remove that argument [emphasis added]. 

Q. 1686: You remove the argument about a contractual obligation? 

A. Correct. 

Q. 1687: But as of the date that you prepared this draft, June 26th, 2000, you 

understood that there was going to be a pledge? 

A. What I put in here is my understanding of what was being proposed. This was still 

very much in draft form. I can't say anything more than that. 

Q. 1688: Well, I think you can tell me whether as of the date of the memo ... that you 

prepared this draft that you indeed understood that the beneficiaries would agree to 

pledge something to the Athletic Association? That is what you understood at the time? 

A. This draft opinion reflects what was my understanding of what was being proposed 

at the time. 

Q. 1689: All right. And your understanding was that part of the program would involve 

a pledge by the beneficiaries? 

A. Yes. 

Q. 1690: And on page 3 of the opinion one of the changes you have made at the top 

relating to the timeshare weeks is that the beneficiaries could choose to retain the 

weeks, and use them for their own vacations. Is that fair? 

A. Yes. 

Q. 1691: And why was that necessary to add to the opinion? 

A. We did not want to have anybody compelled to make a donation. It was critical to 

have discretion in the hands of the donor whether to donate. And we knew that these 

were attractive resorts that people would want to keep. Some people may want to keep 

the timeshares and use them. So, if that is the reality it is very helpful to be able to put 

that in there to show that there was true discretion, and no compulsion. 

Q. 1692: So, you said it was critical. What was critical about putting that in there? 

A. No, to make sure that the gift would be accepted as a valid gift for tax purposes. If 

it is a transfer that is compelled, it won't work. If there is discretion whether or not to 

transfer, you are in a much better position to say it is a valid gift. 

Q. 1693: If you could turn to Cassels Brock Bates 5274. 

Q. 1695: And it is a quick question. Are you aware ... is this somehow a clean copy of 

the June 26th version we have just looked at, somehow dated three days later? 

We understand that there is no obligation of any nature on any of the Class A 

Beneficiaries to donate any Timeshare Weeks at any time. 
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77. There is considerable further discussion of the role of a "pledge" in the structure of the 

offering in questions 1750 to 1849. 

 

78. Mr. Saltman did not fully address the issue of "reasonable expectations" and contractual 

obligations in the context of the prevailing Canadian law. Specifically, Mr. Saltman draws a 

distinction between the legal effect of a pledge and an expectation, which was contrary to 

the Woolner and McBurney decisions of the Federal Court of Appeal, which applied during 

the Relevant Period. 

 

79. See, for example: 

 

Q. 1839: Do you agree with Mr. Parks' view that ... as he sets out in his memo at item 

7: 

" ... It seems to me there is a very clear understanding that none of this would be 

happening at all if the donor were not at least expected to make a donation of the 

timeshare weeks? ..." 

A. Yes, that is right. After all, the settler is creating this trust to support RCAAAs, and 

choosing to have a trustee make the determination, based on whatever criteria there 

would be, as to who should be put in a position to support these charities, by making 

the RCAAAs, by making the donations. So, clearly, from the settler's point of view 

when he is setting up this arrangement, he would like the RCAAAs to benefit. It doesn't 

mean that that is a certainty. 

Q. 1840: But that is the understanding? 

A. That is an expectation without the understanding that it will be the case. There is a 

distinction. 

Q. 1841: So, you don't think there is a very clear understanding that none of this would 

be happening at all if the donor were at least not expected to make a donation of the 

timeshare units? 

A. I think that is fair, that they would be expected but not required, and it ... clearly, 

there would be the discretion not to make the donation [emphasis added]. 

 

80. In effect, Timeshare Program allowed the Donors to receive property without cost but with 

a liability attached in the form of a Lien on the property.  

 

81. The Lien was due on demand and carried interest at a market rate payable in arrears. The Donors 

could pay the Lien and extinguish their liability for US$3,200 by donating the property and 

obtain a tax advantage based on a US$10,000 donation or Canadian dollar equivalents. 

 

82. The Donors received charitable receipts for the donated Timeshare Weeks of between 

(approximately) C$13,275 and C$28,600 per Week. 

 

83. The receipts allowed the Donors to claim tax credits that exceeded their cash outlay. 
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84. The arrangement clearly troubled James Parks (Memo, July 13, 2000, at para. 3):  

 

…while you can say that there is no material advantage obtained because the "donor'' 

retains no property, the fact is that the donor does receive a clear tax benefit. 

Notwithstanding Friedberg, which held only that the tax advantage received from the 

tax credit does not disqualify the "gift", there clearly is a monetary advantage in 

paying $4,000 and receiving credit for having made a $10,000 donation. 

 

85. At Q. 1849 of Mr. Saltman’s discoveries, Counsel put an extract of Mr. Parks’ comments: 

 

... I am not convinced the smell test would be met if the matter were litigated. As 

we have also discussed, it is a simple matter for Revenue Canada to challenge the 

arrangement and force the donors to support their position. If they do not have the 

stomach for a fight, they clearly should not be undertaking this type of planning. 

The letter should address this, even if it detracts from the marketing aspect ...  

Breaking that down. Were you concerned when Mr. Parks said that he wasn't convinced 

that the smell test would be met if the matter were litigated? 

A. Yes. 

Q. 1850: And is the answer to that concern removing the requirement for a pledge? 

A. As well as properly drafting the documents in the opinion.   

 

86. Taking out the pledge does not actually address the problem. 

 

(d) CRA's Administrative Position 

 

87. CRA addressed gifts in Document Number 9334415 (August 30, 1994), which is 

supported by Woolner v. The Queen, 99 DTC 5722 (FCA), The Queen v. McBurney,85 DTC 

5433 (FCA), Burns v. MNR, 88 DTC 6101 (FCTD) and The Queen v. Zandstra, 74 DTC 6416 

(FCTD)), all during the Relevant Period: 

 

It is the Department's position that a 'gift' for the purposes of section 118.1 of the Act 

must be regarded as such at common law. In this regard, it is our view that such a gift 

is a voluntary transfer of real or personal property from a donor, who must freely 

dispose of his or her property to a donee, who receives the property given. The 

transaction must not result directly or indirectly in a right, privilege, material benefit or 

advantage to the donor or to a person designated by the donor.  To qualify, the 

donation must be in the form of an outright gift. Any legal obligation (i.e., a 

direction with respect to the use of the funds) imposed on the donee would cause the 

transfer to lose its status as a gift.  Further, in order for an expenditure to be 

considered a gift it must be made without conditions, from a detached and 

disinterested generosity, and out of affection, respect, or charity like impulses, and not 
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from the constraining forces of any moral or legal duty. The donee must have an 

unfettered right to use a donation as it wishes [emphasis added]. 

 

(e) The "Impoverishment" Test 

 

88. The impoverishment test speaks to another aspect of the requirements for a valid gift at law. 

The essence of the test is that the donor is expected to be impoverished by his donation and 

not enriched by it or receive a material advantage. 

 

89. In Burns9, for example, the taxpayer contributed to the Canadian Ski Association. The Tax 

Court determined that the contributions were not gifts, as the taxpayer made them to secure 

a material advantage for the taxpayer, namely, to train his daughter as a skier. At para. 28: 

 

I would like to emphasize that one essential element of a gift is an intentional element 

that the Roman law identified as animus donandi or liberal intent (see Mazeaud, Leçon 

de Droit Civil, tome 4ième, 2ième volume, 4ième édition, No. 1325, page 554). The 

donor must be aware that he will not receive any compensation other than pure moral 

benefit; he must be willing to grow poorer for the benefit of the donee without 

receiving any such compensation. 

 

90. Similarly, in Tite v. M N R., [1986] 2 C.T.C. 2343, 86 DTC 1788 (TCC): 

 

The essence of a gift is that it is a transfer without quid pro quo, a contribution 

motivated by detached and disinterested generosity."10 The donor of a gift must intend 

to benefit the recipient charity and cannot expect any benefit in return. Hence, the 

concept of "impoverishment" and donative intent are closely linked.  

 

91. A gift that is part of a series of transactions is determined in the context of the entire series 

or predetermined arrangements. A series of transactions is one that is preordained such that 

the steps constitute a composite.11 At common law, the phrase means a sequence of 

transactions where "each transaction in the series is pre-ordained to produce a final result.12  

 

92. We see this in Woolner v. A.G. of Canada et al. where the Federal Court of Appeal 

determined that taxpayer contributions to a Church were reviewed together with the 

expectation that their children would receive a bursary from the Church. 13  

 

 

 

 
9 The Queen v. Burns, 88 D.T.C. 6101 (F.C.T.D.); aff'd. 90 D.T.C. 6335 (F.C.A.). 
10 Tite v. M N R., [1986] 2 C.T.C. 2343, 86 DTC 1788 (TCC). 
11 See, for example, Furness (Inspector of Taxes) v. Dawson, [1984] 1 All E.R. 530 (UK HL); W.T. Ramsey v. IRC, 

[1982] A.C. 300 (HL). 
12 OSFC Holdings Ltd. v. The Queen, 2001 FCA 260. 
13 99 DTC 5722; [2000] 1 CTC 35. 
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(f) Other Common Law Jurisprudence 

 

i. Australia 

 

93. The jurisprudence on gifts in other common law countries is similar to Canadian law. In 

Australia, for example, in Commissioner of Taxation of the Commonwealth v. McPhail: 

 

But it is, I think, clear that to constitute a "gift," it must appear that the property 

transferred was transferred voluntarily and not as the result of the contractual 

obligation to transfer it and that no advantage of a material character was received by 

the transferor by way of return.14 

 

94. The Federal Court of Canada quoted McPhail with approval in The Queen v. Zandstra, 74 

DTC 6416, at 6419 @ para. 21.  

 

95. Similarly, in Hodges v. Deputy Commissioner of Taxation,15 the Tribunal said that the 

concept of a gift in tax law means: 

 

…that the relevant transfer is by way of well doing in that the recipient will be 

advantaged, in a material sense and without any countervailing material detriment 

arising from the circumstances of the transfer to the extent of the property transferred 

to him. 

 

Thus, the concept involves a net increase in the worth of the donee, corresponding with 

a net decrease in the worth of the donor, but without any detriment arising to the donee 

from the transfer of property. 

 

ii. United States 

 

96. American courts adopt a similar approach to donations under their Internal Revenue Code, 

which has provisions comparable to the Canadian charitable donation law. For example, in 

DeYoung v. United States, the court said: 

 

The value of a gift may be excluded from gross income only if the gift proceeds from 

a detached and disinterested generosity or other of affection, admiration, charity or like 

impulses and must be included if the claimed gift proceeds primarily from "the 

constraining force of any moral or legal duty or from the incentive of anticipated 

benefit of an economic nature."16 

 

 
14 Commissioner of Taxation of the Commonwealth v. McPhail (1967-1968), 41 ALJR 346 p. 348 
15 Hodges v. Deputy Commissioner of Taxation, No. NT 96/405, AAT No. 12314(1997), citing Leary v. Federal 

Commissioner of Taxation (1980), 80 A.T.C. 4438. 
16 DeYoung v. United States, 309 F.2d 373 (CIR 1962), p. 379. 
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Heakes' Analysis of Gifts 

 

97. Mr. Heakes states at page 14 of his Opinion:  

 

In summary, the Krishna Opinion acknowledges that the existence of a tax credit is 

normally not considered to be a benefit that affects the validity of an otherwise valid 

gift, but puts forward the proposition that an inflated tax credit may nonetheless render 

a purported gift invalid. In my opinion, as at the time that the Cassels Opinions were 

delivered, leaving aside situations that involved fraud or near fraud, the Canadian case 

law had not established such a proposition. [emphasis added] 

 

98. Mr. Heakes' Opinion (at page 3) proceeds on the assumption that the Donors were expected 

to donate their Timeshare Weeks to the eligible RCAAA Donees as part of the arrangement, 

which, in fact, is what happened in most cases: 

 

The distributions by the Trust to the Donors were made with no conditions attached; 

however it was expected that the Donors would in fact donate the Timeshare Weeks 

along with sufficient cash to retire the corresponding limited recourse charges on the 

Timeshare Weeks to one or more registered Canadian amateur athletic associations 

(each of which is referred to herein as an "RCAAA Donee"). 

 

99. In most but not all cases, the Donors made the expected donations ("Donations") and 

claimed a tax credit in respect of the cash donated and the appraised fair market value of 

the Timeshare Weeks that they had donated (net of the amount of the assumed charge). 

100. Separate receipts were issued to the Donors in respect of the cash Donations and the in-

kind Donations. Mr. Heakes notes in his Opinion (at pages 9 and 10): 

 

The Cassels Opinions point out that the Trustee "expects" that most of the Donors 

would donate the Timeshare Weeks received by them and states that if all or 

substantially all of the Donors decided to gift the Timeshare Weeks to the 

RCAAA…, the CRA "may be more inclined to challenge the arrangement", 

although the Cassels Opinions later refer to the "unlikely" success of such a 

challenge. However the Cassels Opinions also note that there was neither an 

obligation on the part of the Donors to make such a donation nor an understanding 

that a donation would in fact be made. The Cassels Opinions implicitly conclude that, 

had they existed, these would have been more relevant than the existence of an 

expectation by the Trustee. 

 

101. Mr. Heakes does not analyse the expectation criterion further in the context of the Woolner 

and McBurney decisions. These decisions clearly establish that a reasonable expectation is 

sufficient to negate a gift even in the absence of a legal contractual obligation. This is a 

serious omission in the context of gift analysis. 
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102. Merely removing "pledge" from the documents did not alter the substance of the Timeshare 

Program. The reasonable expectation of a material advantage from the structure negated the 

gift. In this context, Mr. Parks was rightly concerned about the "smell test" of the structure 

in respect of the "expectation" of the Donors making the donation. 

 

103. In my Opinion, the Cassels Brock's Opinions do not adequately analyse the crucial 

links between the expectation of "material benefits", "impoverishment" of the 

taxpayer and the Donors' "donative intent" in the Timeshare Program. The 

guaranteed net cash tax credit built into the Program, which substantially exceeded the 

taxpayer's cash outlays, negated the existence of a gift and invited the risk of an 

assessment by the CRA.  

 

104. In my Opinion, the structure of the Timeshare Program provided the Class A 

Beneficiaries an assured immediate profit of approximately 32 percent on their cash 

outlay, which enriched them from their donations. This effectively impaired the 

integrity of the donations as a gift for income tax purposes. 

 

  

Arm's Length 

 

105. The concept of arm's length describes the relationship between parties who act in their own 

self-interest and without undue control or influence of one of the parties of a transaction over 

the other.17  

106. The arm's length concept depends upon legal and factual "control" that a person has over 

another.18 

 

Legal Control 

 

107. Related persons are deemed not to be at arm's length with each other even if they act 

independently and without undue influence.19 Similarly, a taxpayer and a personal trust are 

generally not at arm's length with each other if the taxpayer has a beneficial interest in the 

trust.  

 

Factual Control 

 

108. It is a question of fact whether unrelated persons are dealing with each other at arm's length 

at any time.20 Individuals, or entities, are at arm's length with each other if they are 

independent and one does not have undue influence over the other. 

 

 
17 See, for example, S1-F5-C1 "Related Persons and Dealing at Arm's Length" (June 9, 2015). 
18 Income Tax Act, para. 251(1)(b). 
19 Income Tax Act, para. 251(1)(a). 
20 Income Tax Act, para. 251(1)(c)., R. v. McLarty, 2008 SCC 26. 
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109. Control may arise by virtue as a matter of fact, regardless of the relationship of the parties.21 

There are three principal criteria in determining non-arm's length relationships: 22 

 

(1)  the existence of a common mind that directs the bargaining for both parties to 

the transactions; 

 

(2)  parties to a transaction acting in concert without separate interests; and 

 

(3)  de facto control. 

 

110. In Gestion Yvan Drouin Inc. v. The Queen,23 Justice Archambault consolidated these three 

tests into one: "is there control of one party by the other?"  

 

It is a question of fact whether parties are dealing arm's length.24 The essence of the 

test is to determine whether the parties transacted at fair market values and on normal 

commercial terms by reference to objective third party evidence in the commercial 

market. 25  

 

111. The relationship of the parties must be determined in the context of the entire transaction, 

and not merely at the time of the purchase and sale. Non-arm's length valuations require 

particular care as they are vulnerable to distortion. 

 

The Timeshare Program 

 

112. The Timeshare Program was arranged in a series of transactions that were interconnected 

and preordained. The parties were connected with each other and did not operate in 

independent silos. See, for example, Mr. Saltman's discoveries. 

 

Excerpts from Discoveries 

 

Q. 1498: Was CAA intended to be independent from the Trust?  

A. CAA was a separate entity from the Trust, but they were administering the whole 

program for the Trust, for the trustee, for the donors and so on. So, they were intimately 

involved [emphasis added]. 

Q. 1506: CAA's only interest, as I understand it, was in getting donations to the 

RCAAAs. 

 
21 See generally: Peter Cundill & Associates v. The Queen, [1991] 1 C.T.C. 197 (F.C.T.D.); aff'd [1991] 2 C.T.C. 221 

(F.C.A.). 
22 McNichol v. Canada, 97 D.T.C. 111. 
23 Gestion Yvan Drouin Inc. v. The Queen (2000), [2001] 2 C.T.C. 2315 (T.C.C.). 
24 R. v. McLarty, 2008 SCC 26, para. 45. 
25 McCoy v. The Queen, 2003 D.T.C. 660, para. 66. 
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A. No. That is the front end. They were also involved in the back end. They represented 

the RCAAAs with the developer to try to realize proceeds, as well. They were involved 

in the whole program, therefore [emphasis added]. 

Q. 1507: Well, they were involved in the back end of the program, but did CAA have 

any involvement in the initial settling of the Trust, and the distribution of the units 

from the Trust to the beneficiaries and donors? 

A. I am not aware that they were involved in the initial settlement, but I think they, as 

administrator, were keeping records of who the donors were, what distributions were 

made to the donors and what the donors gifted to the RCAAA. So, that is why they are 

... I say they are involved in the whole program [emphasis added]. 

 

113. James Parks of Cassels Brock expressed his concerns about pricing the Timeshare Program 

in his memo to Lorne Saltman on Wednesday, June 14, 2000, 9:14 AM:  

 

"Lorne 

Do you think s. 247(2) could be relevant to the distribution from the trust or the gift 

where ANY parties in the series are not dealing at arm's length on a particular 

transaction in the series and Revenue argues that arm's length parties would not have 

entered into the same transaction?  

This may just be another way of using s. 69 or questioning FMV, and I have not really 

thought it through. 

Jim" 

 

114. In my Opinion, there was a substantial risk that the parties in the Timeshare Program 

were not factually at arm's length with each other as they were not independent and 

were intimately involved with each other. This increased the risk, described further 

below, to the Donors that the CRA would closely scrutinize and challenge the valuation 

of the transactions and Timeshare Weeks. 

 

(2) Valuation Analysis 

 

115. A key element of charitable donations is the value of the gift. A donation qualifies as a gift 

only if it meets all the requirements as discussed above and is appropriately valued.   
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(a) Fair Market Value 

 

116. Paragraph 69(1)(b) of the Act deems the disposition of a gift to any person, or a trust that 

does not result in a change of beneficiary ownership, to occur at its fair market value. 

 

117. The "fair market value" ("FMV") of an asset is the highest price that it "might reasonably be 

expected to bring if sold by the owner in the normal method applicable to the asset in 

question, in the ordinary course of business in a market not exposed to any undue stresses 

and composed of willing buyers and sellers dealing at arm's length and under no compulsion 

to buy or sell."26  

 

118. The determination of FMV assumes that the market is efficient, normal, at arm's length, and 

between knowledgeable buyers and sellers. See, for example, Henderson Estate and Bank 

of New York v. M.N.R. 73 D.T.C. 5471 per Cattanach J. at 5476: 

 

The statute does not define the expression "fair market value", but the expression has 

been defined in many different ways depending generally on the subject matter which 

the person seeking to define it had in mind. I do not think it necessary to attempt an 

exact definition of the expression as used in the statute other than to say that the words 

must be construed in accordance with the common understanding of them. That 

common understanding I take to mean the highest price an asset might reasonably be 

expected to bring if sold by the owner in the normal method applicable to the asset in 

question in the ordinary course of business in a market not exposed to any undue 

stresses and composed of willing buyers and sellers dealing at arm's length and under 

no compulsion to buy or sell. I would add that the foregoing understanding as I have 

expressed it in a general way includes what I conceive to be the essential element 

which is an open and unrestricted market in which the price is hammered out between 

willing and informed buyers and sellers on the anvil of supply and demand. 

 

119. This definition has been part of Canadian jurisprudence for several decades. See, for 

example, Estey J. in Attorney General of Alberta v. Royal Trust Co., at p. 288 [S.C.R.]:  

 

It is not suggested that the Commissioner has overlooked any factor that ought 

properly to have been taken into account in determining the value of the property. He 

had to determine the market value and when, as in this case, no market exists, it is the 

task of the Commissioner, so far as he can, to construct a normal market and to 

determine the value by taking into account all the factors which would exist in an 

actual normal market — a market which is not disturbed by factors similar to either 

boom or depression, and where vendors, ready but not too anxious to sell, meet with 

purchasers ready and able to purchase. 

 

 
26 Henderson v. M.N.R., [1973] C.T.C. 636, 73 D.T.C. 5471 (F.C.T.D.); affd. [1975] C.T.C. 485, 75 D.T.C. 5332 

(F.C.A.). 
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120. See also: Untermyer v. Attorney General of British Columbia, [1929] S.C.R. 84, [1929] 1 

D.L.R. 315; Montreal Island Power Co. v. Laval, [1935] S.C.R. 304, [1936] 1 D.L.R. 621; 

Re Leiser Forman and Fowkes v. Minister of National Revenue, 51 B.C.R. 368, [1937] 2 

W.W.R. 428, [1937] 2 D.L.R. 341 (C.A.) ; Attorney General of Alberta v. Royal Trust Co., 

[1945] S.C.R. 267, [1945] 2 D.L.R. 274; Smith and Rudd v. Minister of National Revenue, 

[1950] S.C.R. 602, [1950] C.T.C. 247; Semet-Solvay Co. v. Deputy Minister of National 

Revenue, [1959] Ex. C.R. 172, 20 D.L.R. (2d) 663. 

 

121. The FMV of an asset is its exchange value.27 The "highest price" available assumes that the 

buyer and seller will transact only at a price and on terms that each considers fair.  

 

122. Where there is a regular and efficient market for the asset (for example, widely held shares 

on a stock exchange), its trading price is probably the best, though not necessarily the only, 

measure of its fair market value.28 Where there is no efficient market for the asset, it is 

necessary to determine fair market value through other valuation criteria, such as, earnings 

value, liquidation value, replacement value, and contract stipulations.  

 

123. The Act does not prescribe a specific method of valuation for charitable donations. Hence, 

valuators generally employ methodologies in accordance with the Practice Standards of the 

Canadian Institute of Chartered Business Valuators ("Practice Standards"). The business 

valuator must act independently and objectively in arriving at his or her valuation. 

 

124. Practice Standard No. 110, section 13.2 B requires that the valuator set out the key 

assumptions that he or she makes in arriving at the valuation conclusion. Further, section 

13.3 A requires the valuator to describe how he or she arrived at the significant components 

of the valuation calculations, and the rationale for each component and the matters 

considered. 

 

(b) Intrinsic Value 

 

125. Where there is no actual active market for a property, valuators must determine the intrinsic 

value of the property at the transaction date. Intrinsic value is a notional value based on rates 

of return required by investors in the context of known business conditions existing at the 

valuation date.  

 

126. Notional FMV implies that transactions between parties are at arm's length prices with each 

other. 

 

 

 

 

 
27 See generally, Re Mann, [1972] 5 W.W.R. 23; affd. [1973] 4 W.W.R. 223; affd. [1974] 2 W.W.R. 574 (S.C.C.) 

[B.C.]. 
28 Re Mann, ante, at 27. 
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(d) Financing and Discounting 

 

127. Valuation of assets depends upon the time value of money. The economic value of an asset 

is principally a function of its future cash flows, compounded or discounted, at the 

appropriate rate to their future or present values.  

 

128. A dollar today is worth more than a dollar tomorrow because it can be compounded to a 

higher value. Conversely, a dollar tomorrow is worth less than a dollar today because it must 

be discounted to its present value.  

 

129. Cash flow, and not accounting earnings, is the principal determinant of economic value. 

Accounting profit is a function of numerous accounting policies, such as depreciation, 

amortization, leases, and inventory costing methods. The key to value is future cash flows. 

 

i. Valuing Donations 

 

130. Discounting is the act of estimating the present value of a future payment or a series of future 

cash flows. The discount rate is the rate of return that one uses to convert a monetary sum 

payable in the future into its present value.  

 

131. Taxpayers can donate cash, or they can finance their donations through debt. For cash 

donations, the tax credit is based on the cash value of the donation in Canadian dollars. For 

gifts in kind, the amount donated is the FMV of the property at the time of the donation.  

 

132. Debt financing allows the taxpayer to leverage his or her donation with minimal immediate 

cash outlay. Where there is no actual active market for a property, valuators must estimate 

the intrinsic value of the property at the transaction date.  

 

133. Debts must be legitimate. The legitimacy of a debt depends upon its terms and conditions as 

measured against comparable terms in arm's length transactions. The significant terms are 

the rate of interest payable on the debt, the conditions for repayment, the discount rate for 

future cash flows, and any recourse sanctions upon default of repayment. Each of these 

elements is a question of fact. 
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ii. Put Options 

 

134. A put option is a contract to sell financial assets at an agreed price on or before a particular 

date. The option represents the right (but not the requirement) to sell a property at a pre-

determined 'strike price' before the option reaches its expiration date.  

 

135. The present value of a put option depends upon a prediction of its cash flows, the time 

horizon to maturity, and the applicable discount rate. The rate is determined in the context 

of comparable market rates and the risk involved. An artificial rate will distort the net present 

value of future cash flows and can produce abnormal results.  

 

136. The principle of  discounting cash flows to determine the present value of put option 

contracts applies in tax law. In 1980, in Leary,29 for example, the taxpayer paid $10,000 to 

a benevolent institution by borrowing $8,500. The debt had various repayment options, one 

of which allowed the taxpayer to buy back the loan (put option) of $8,500 from the lender 

on the same day as his donation at its then discounted "current cash value", which was only 

$17. The Federal Court of Australia held that the taxpayer did not gift $10,000, as he received 

a benefit in the form of a favourable loan arrangement and the terms for its repurchase. In 

fact, he donated virtually nothing. Justice Dean stated: 

 

It is contrary to both ordinary language and reality to suggest that the taxpayer made a 

gift of $10,000 to the Order or that the Order received a gift of $10,000 from the 

taxpayer. Humpty Dumpty, for whom words meant what he chose them to mean, might 

have described the payment as a gift of $10,000 to the Order. Ordinary language and 

reality would see the outlay of $10,000 as being made by the taxpayer so that he might 

enjoy the benefit of being entitled to redeem the $8,500 loan for some $17 while 

obtaining the anticipated advantage of a tax deduction of the full amount of $10,000.30 

 

137. The Federal Court of Appeal of Canada quoted Leary with approval in M.N.R. v. McBurney, 

[1985] C.T.C. 214, 85 D.T.C. 5433 (F.C.A.); see also: Commissioner of Taxation of the 

Commonwealth v. McPhail (1967–68), 41 ALJR 346 at 347. 

 

138. Marechaux31, albeit decided after the Relevant Period, applied the same underlying principle 

in valuing "leveraged donation" arrangements with put options. The essence of the 

arrangement was a cash expenditure of $30,000 to a registered charity, and an interest free 

loan of $80,000 repayable in twenty years. The taxpayer had a put option on the debt. The 

taxpayer paid $10,000 of his $30,000 cash outlay to the lender for a security deposit, an 

insurance policy, and the lender's fees. The taxpayer received a charitable donation tax 

receipt for $100,000, for which he claimed a tax credit of $44,218. He then exercised his 

 
29 Leary v. Commissioner of Taxation of the Commonwealth of Australia (1980), 32 A.L.R. 221 (Federal Court of 

Australia). 
30 Leary v. Commissioner of Taxation of the Commonwealth of Australia (1980), 32 A.L.R. 221 (Federal Court of 

Australia). 
31 Marechaux v. The Queen, 2010 FCA 287. 
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"put option" under the policy to assign the security deposit to the lender. The "put" fully 

discharged his loan. The charities retained a small amount of the cash to advance their 

purposes. 

 

139. Applying the same principle, Justice Woods found the taxpayer derived a significant benefit 

from the $80,000 interest-free loan and the put option. The donation and its financing were 

inextricably tied together by the relevant agreements. Further, even without the put option, 

the financing provided a significant benefit. As Justice Woods said: 

 

It is self-evident that an interest-free loan for 20 years provides a considerable 

economic benefit to the debtor. I would also note that the $8,000 security deposit could 

not reasonably be expected to accrete to anywhere near $80,000 in 20 years.32 

 

140. Kossow33 similarly involved a leveraged charitable donation program for the purchase of art 

for a registered charity. Pursuant to the terms of a donation program, the taxpayer funded 

her payments to a registered charity by 20 per cent cash and 80 per cent from a 25-year, 

interest-free loan. She also paid fees to the promoters for processing her loans and organizing 

the program. 

 

141. The Federal Court of Appeal followed Marechaux and held that Ms. Kossow received a 

significant financial benefit as the recipient of long-term, interest-free loans. The interest-

free loan and the donation were two components of an arrangement consisting of a series of 

interconnected transactions. 

 

142. The common thread in these cases is that courts apply established financial principles 

(discounted value of leveraged financing) to value donations in the absence of commercial 

financial terms underlying the interest free loans.  

 

143. Under the Timeshare Program, the developers could acquire (call options), and were required 

to acquire (put options), for the Timeshare Weeks for a price that was either 60 percent below 

the appraised fair market value of the Weeks, or (if more than 100 units purchased) between 

US$1,000 to US$1,100 per week. 

 

144. Hence, the developers could purchase (or be required to purchase) the property at a price 

substantially below the appraised fair market value of the properties, which ranged 

between US$13,275 and US$28,600.  

 

145. The put option was a significant factor in determining the value of the Timeshare Weeks and 

Cassels Brock were aware of its role in valuation. Cassels Brock should have disclosed the 

put option, its relevance as a factor affecting valuation and, more particularly, its impact on 

the reduction used in the valuations. 

  

 
32 Marechaux v. The Queen, 2009 TCC 587. 
33 Kossow v. Canada, 2013 FCA 283. 
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Mr. Saltman's Discoveries 

 

Q.1037: Were you aware of the "put option"? 

A. Yes. 

Q.1038: Can you tell me what you understood the put option to be? 

A. It was in one of the documents that was part of the package.  It was the marketing 

and sales agreement, I think it was called. 

Q. 1039.: I think that's right. 

A. And that basically gave the RCAAAs an opportunity to get early cash if they didn't 

want to wait for the time-shares they had acquired to be marketed in the normal course.  

Sometimes it would take months or even years.  This way, if the option were exercised 

and cash would be paid right away, they wouldn't have to wait.  So it gave them early 

liquidity.   

Q. 1040: The put option could be exercised in the manner you're describing for a price 

of between $1,000 and $1,100, is that what you understood? 

A. That's my understanding. 

Q. 1041: And that was dramatically below what was being put forward as the fair 

market value of the time-share units? 

A. It was below but it was in accordance with the industry standards at the time. 

[emphasis added] 

Q. 1042: Did you expect before finalizing your opinion in October of 2000, that all of 

the RCAAAs who received time-share units would exercise the put option? 

A.I think that was a discretionary right, it was up to them.  I didn't particularly 

have a view one way or another if they were going to wait or exercise their option.  

Q. 1043: Were you aware after the fact whether any RCAAAs did or did not exercise 

the put option? 

A. Some of them were very happy with having generated revenue from exercising the 

put option.  Rugby Canada would be one example.  And I remember one meeting one 

of the members of the working group told me that one or more of the RCAAAs were 

quite content with the revenue that they were deriving.  Something like 20 percent of 

their revenue was coming out from this particular source and they were pleased with 

it. 
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146. In my Opinion, the put option would have had a significant impact in lowering the 

valuation of the Timeshare Weeks and should have been disclosed as set out above. 

 

iii. Tax Risks 

 

147. As noted above, all of the Legal Opinions were specifically targeted to potential Donors in 

the Timeshare Program. 

 

148. As, in part discussed above, the expectation that the Class A Beneficiaries would donate 

their Timeshare Weeks was a particularly vulnerable tax issue considering established 

Canadian jurisprudence. See, for example, Woolner v. The Queen, 99 DTC 5722 (FCA), 

discussed above. The issue clearly concerned Saltman and Parks to the extent that they 

wished to remove the requirement of a "pledge" and substitute it with an "expectation". Mr. 

Parks alluded to this aspect in terms of the "smell test". 

 

149. Mr. James Park expressed his reservations in his memo (July 13, 2000) at para. 18: 

 

finally, the opinion is based on an "assumption" that a beneficiary receives a 

distribution and subsequently makes a "voluntary and complete donation". This really 

begs the question. The real question is whether the transactions involve a voluntary 

transfer that is a gift. As noted above, I am not yet convinced that there is a "gift", 

given all of the linkage, particularly in light of Woolner [emphasis added]. 

 

150. James Parks also addressed the various pitfalls in his memo (July 13, 2000) about the risks 

associated with the Program and the link between the "pledge" and "expectation" of donating 

the Timeshare Weeks. At paras. 1 and 2: 

 

It seems to me that:  

 

1. an individual would not be considered as a potential Class A beneficiary unless 

he or she is prepared to agree to make a "pledge" to support a "worthy cause"; 

 

2. sophistry aside, there is clearly an understanding if not a legal requirement that 

any property received by the beneficiary from the trust will find its way to the 

COA, at no monetary cost to the donor. It is no coincidence that every "donor" 

will have received a "free" distribution…. 

 

3. …Notwithstanding Friedberg, which held only that the tax advantage received 

from the tax credit does not disqualify the "gift", there clearly is a monetary 

advantage in paying $4,000 and receiving credit for having made a $10,000 

donation. 

 

4. … 
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5. I doubt very much that we can state positively in the opinion that there is no clear 

understanding that a Class A beneficiary will be expected, although not legally 

required, to make a donation of the Timeshare Weeks that are received from the 

trust; 

 

151. The Cassels Opinions did state that the likelihood of challenge by the CRA would increase 

if "all or substantially" all the Class A Beneficiaries donated their Timeshare Weeks but that 

such a challenge would likely be unsuccessful. However, the structure of the Timeshare 

Program and its viability was based on the very expectation that "all or substantially all" of 

the Timeshare Weeks would in fact be donated. Heakes refers to this in his Opinion at pages 

9-10: 

 

The Cassels Opinions point out that the Trustee "expects" that most of the Donors 

would donate the Timeshare Weeks received by them and states that if all or 

substantially all of the Donors decided to gift the Timeshare Weeks to the RCAAA 

Donee, the CRA "may be more inclined to challenge the arrangement", although the 

Cassels Opinions later refer to the "unlikely" success of such a challenge. However the 

Cassels Opinions also note that there was neither an obligation on the part of the 

Donors to make such a donation nor an understanding that a donation would in fact be 

made.  The Cassels Opinions implicitly conclude that, had they existed, these would 

have been more relevant than the existence of an expectation by the Trustee.  

 

The Cassels Opinions note that the RCAAA Trust would not accept the donation of 

the Timeshare Weeks unless there was a concurrent donation of cash sufficient to 

retire the associated charge on the donated Timeshare Weeks. There was no 

requirement that the Donee use the cash for this purpose. 

 

152. The requirements of the concurrent donation of cash combined with the exercise of the put 

option substantially elevated the risk of a CRA attack on the structure of the Timeshare 

Program. Cassells Brock were aware of the implications and risks on the marketing program 

contemplated at the time. 

 

Q. 1871: Did you discuss with Mr. Parks that your letter, your opinion would 

ultimately use, or be used by the promoter or others, as part of the marketing program 

for this trust? 

A. Yes. 

Q. 1872: What did you discuss with Mr. Parks in that regard? 

A. I don't remember the precise details, but we had to identify who the recipients of 

the opinion would be, the donors and their professional advisors, CAA. And we 

understood that the package of documents that was being provided to the participants 

and their professional advisors included our opinion. So, from that point of view it 

was part of the package, the marketing package that the promoters were putting 

together [emphasis added]. 
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153. The Timeshare Program was structured to provide the Donors with tax credits that 

substantially enriched them. This was contrary to the policy and rationale of the donation tax 

credits in the ITA, as outlined in CRA's administrative Folio S7-F1-C1 at 1.2: 

 

Generally, for purposes of sections 110.1 and 118.1, a gift under common law is made 

if a taxpayer has donative intent, and all three of the following conditions are satisfied: 

 

• there must be a voluntary transfer of property to a qualified donee; 

 

• the property transferred must be owned by the donor; and 

 

• no benefit or consideration must flow to the donor. 

 

154. The Cassels Opinions show that they were aware of the risk of a CRA audit concerning the 

expectation that most of the Donors would donate their Timeshare Weeks to the Trustee. "If 

all or substantially all of the Donors decided to gift the Timeshare Weeks to the RCAAA 

Donee, the CRA "may be more inclined to challenge the arrangement". The Donors would 

face substantial costs in the event of a CRA audit and assessment. Cassels Brock recognized 

that the Donors needed "the stomach for a fight". 

 

Q. 1865: Mr. Parks indicates that: " ... If the donors don't have the stomach for a fight 

they clearly should not be undertaking this type of planning ... " Do you know what he 

meant by that? 

A. In the previous sentence, he is talking about Revenue Canada challenging it. In this 

sentence he is saying there is going to be a fight, potentially, and the donors have to be 

ready for a fight, if the structure is as it is and Revenue Canada does challenge it. 

 

155. The CRA audits according to its administrative policies in reviewing taxpayer arrangements. 

 

156. The Timeshare Program also raised the potential of an audit and assessment under the 

General Anti Avoidance Rule (GAAR)34, which would have been onerous and expensive for 

the Donors if the CRA invoked the provision. Although the CRA did not ultimately assess 

under section 245 and chose, instead, to proceed by way of a direct challenge under the 

gifting rules, the risk to the potential Donors was real and present in the structure of the 

Program. James Parks was concerned about this risk and discussed it in his memo (July 13, 

2000) at para. 6: 

 

The analysis with respect to GAAR is wrong in my view when it states that there is no 

''tax benefit". I think clearly there is a tax benefit within the meaning in section 245, 

and this is quite a different concept from the issues addressed in Friedberg, which dealt 

only with whether there was a "gift". In my view there can be a gift, notwithstanding 

 
34 Section 245 ITA. 
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the charitable tax credit, and still be a "tax benefit" for GAAR purposes;… 

to some extent, there is an element of a "smell" test, as you and I have discussed. I am 

not convinced the smell test would be met if the matter were litigated. As we have also 

discussed, it is a simple matter for Revenue Canada to challenge the arrangement and 

force the donors to support their position. If they do not have the stomach for a fight, 

they clearly should not be undertaking this type of planning. Our letter should address 

this, even if it detracts from the "marketing" aspect; [emphasis added] 

 

157. James Parks again raised his concerns about the "unreality of the entire arrangement" of the 

Program in his memo (September 21, 2000): 

 

(Para. 3) As we have discussed, this is one area where there is an element of unreality 

in the entire arrangement, if we are taking the position that the Settlor is really doing 

all of this in order to improve amateur athletics and not to provide tax benefits; 

 

158. He also reiterates his concerns about GAAR: 

 

(Para. 13) on page 12, in the punch line dealing with GAAR, I am still a little bit 

uneasy, and I think we should qualify this by expressly stating that our opinion is based 

on the foregoing (this may be implicit, but it probably does not hurt to state it) and I 

think we should also make it clear that our comments relate to the donation of property 

and not of cash. 

 

159. Cassels Brock knew that their Opinions were a part of the substrata for the marketing of the 

Timeshare Program and that potential Donors to whom the Opinions were targeted would 

place substantial reliance upon them as emanating from a prestigious law firm. As Mr. Parks 

said: 

 

(Para. 13) Finally, as we discussed the other day, I think we cannot be under any 

illusions that our opinion is being used strictly as a marketing document and it will be 

referred to as a form of "blessing" on the street. 

 

160. Although with the benefit of hindsight, the CRA did not invoke GAAR and proceeded on 

alternate grounds on the validity of the gifts, its potential application was a substantial risk 

for Donors and they should have been apprised of the consequences and costs, if invoked, 

during the marketing program. 

 

161. Mr. Parks was sensitive to the consequences that might flow from the "concocted" Program: 

 

(At page 5) We could well be in the first line of fire if CCRA decides to make an 

example out of professionals who are "concocting" tax arrangements that it feels are 

totally inappropriate. 
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162. In my Opinion, Mr. Heakes does not adequately evaluate the Cassels Brock Opinions 

in the context of the CRA's administrative position, which is the basis upon which it 

reviews taxpayer filings, such as the Program, in issuing its assessments. As structured, 

the Timeshare Program and Class A Beneficiaries were at substantial risk of being 

assessed. 

 

163. In my Opinion, Cassels Brock should have disclosed in their Opinions to the Donors 

the potential of CRA income tax assessments and the inherent costs of dispute 

resolution and proceedings in the Tax Court of Canada to challenge the assessments. 

 

iv. Role of Tax Counsel 

 

164. The Legal Opinions were targeted to the CAA and also to the potential Donors in the 

Timeshare Program. Each of the Opinions contained language such as: "This opinion is 

specifically directed to potential donors who are individuals and who acquire and hold 

the Timeshare Weeks as capital property.  

 

 

165. Cassels Brock was actively involved in designing the Timeshare Program and in its 

structure. They were also aware of the risks associated with the structure of the Program and 

the risks to the Donors of a CRA assessment resulting from the gifting rules and the issues 

concerning the valuation of the Timeshare Weeks.  

 

166. James Parks was concerned with the appearance of the structure of the program and the 

expectation that it created that the recipients would donate their time shares. He characterized 

his concerns in terms of a "smell test" about the structure. 

 

167. James Parks was fully aware of and concerned with the risks of the use of the Legal Opinions 

in marketing the Program to potential Donors. In his Memo of July 13, 2000:  

 

I remain very concerned that the opinion will be used as a marketing tool and even if 

we are not liable for negligence or breach of contract or on a "Hedley Byrne" basis, 

we will certainly not be thanked if we have not pointed out all of the risks and if the 

arrangements are attacked. I suspect we will be identified as having "blessed" the 

arrangements, even if we qualify our advice. I think the disclosure requires further 

discussion about the practicalities of defending an assessment, even if Revenue Canada 

is not successful. This could be very expensive and it would not be that difficult in my 

view for Revenue Canada to assess by raising at least some of the arguments I have 

mentioned above, if not others. 

 

168. In commercial transactions where sophisticated parties are represented by their own counsel, 

a party may rely on the opinions of the counter parties’ counsel in full knowledge of their 

respective roles. That is not the situation with the Donors in this case to whom the Timeshare 

Program was marketed. 
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169. I am not aware of any reason that the Donors would have been aware of the role of Cassels 

Brocks in the design and structure of the Timeshare Program. 

 

170. I do not agree with Mr. Heakes’ Opinion that what applies in commercial transactions, 

as set out above, applied to the roles of Cassels Brock and their Opinions to the Donors. 

I do not understand how Mr. Heakes concluded that the Opinions of Cassels Brock 

were “appropriately independent”. 

 

171. Overall, in my Opinion, as a tax lawyer having dealt with numerous tax plans in 45 

years of legal practice in Canada (Nova Scotia, Alberta, and Ontario), Cassels Brock 

did not meet the standard of care of a prudent tax solicitor in issuing their Legal 

Opinions and the inherent risks to the Donors of CRA assessments. 

 

 TaxChambers LLP 

  

  

 
 

 _____________________________________ 

 Vern Krishna, CM, QC 

Of Counsel 
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Dear Mr. O’Connor and Mr. Dewar: 

Re: Lipson v. Cassels Brock & Blackwell LLP—Superior Court File # CV-09-376511 

Reply Report 

At the request of counsel for the plaintiffs I prepared an expert report in this 
action dated May 1, 2019. I have reviewed my report and the report of 
Peter Jewett dated November 29, 2020, which has been delivered on behalf 
of the defendants. I am providing this report in reply to Mr. Jewett’s report. 
I have used the same defined terms as in my initial report. 

I continue to be of the view that the defendant Cassels Brock acted in 
circumstances in which it had a conflict of interest when it provided the 
Legal Opinions. 

I agree with Mr. Jewett that, having invited the donors to rely on the Legal 
Opinions, Cassels Brock owed a duty of care to the donors. Lawyers can be 
held responsible for negligent professional advice provided to individuals 
who foreseeably and reasonably rely on that advice.  

My disagreement with Mr. Jewett centres on his opinion that there was no 
conflict of interest between the promoters of the program, on the one 
hand, and the donors, on the other. Mr. Jewett says (at page 9 of his report) 
that: “In my experience, opinions from completely independent counsel are 
typically used to deal with a conflict of interest situation.” In my opinion 
Cassels Brock was required to deal with a conflict of interest situation. 

Mr. Jewett justifies his conclusion that Cassels Brock did not have a conflict 
of interest on the basis that it was in the interests of both the promoters 
and the donors that they realize the beneficial tax consequences referred to 
in the Legal Opinions. He acknowledges, however, that the promoters and 
donors “would benefit in different ways”. Similarly, as mentioned at page 5 
of my initial opinion, Lorne Saltman of Cassels Brock acknowledged on his 
examination for discovery that each of the CAA, the promoters, and the 
donors had different interests.  
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The hallmark of a conflict of interest in the legal profession is the differing interests of parties to whom 
the lawyer owes duties. 

The promoters benefitted by realizing fees and commissions from the sale of time share weeks to 
donors. Cassels Brock knew that the Legal Opinions would be used by the promoters as part of the 
marketing package for the Timeshare Program, and that the promoters would benefit financially from 
the sale of timeshare weeks. The potential benefit the donors hoped to realize if the opinion was correct 
would have been in the form of tax credits if charitable donation receipts issued to them were 
considered lawful by the CRA.  

The different, conflicting interests of the promoters and donors are starkly demonstrated because the 
opinion turned out to be incorrect. CRA denied most of the tax credits claimed by donors. The donors 
did not realize the potential benefit of the tax credits that motivated them to invest. The promoters did 
not lose the benefit of the fees and commissions they realized by having induced the donors to invest.  

In my opinion, the interests of the donors and the promoters conflicted in a material way. A lawyer 
cannot purport to provide an independent opinion intended to be relied upon by individuals whose 
interests differ from those of his client in a matter that materially benefits the client. 

I also disagree with Mr. Jewett about the importance of the fact that donors were free to obtain a 
second opinion from tax counsel of their choosing. It is always the case that a party may obtain a second 
(or third, or fourth) opinion. That cannot cure a conflict of interest. 

Yours truly, 
MacKenzie Barristers P.C. 

Per: 

 

Gavin MacKenzie 
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Lenczner Slaght Royce Smith Griffin [LP 
130 Adelaide Street West 
Suite 2600 
Toronto, Ontario M5H 3P5 

Attention: Mr. Peter Griffin 

Dear Sirs: 

Edward Heakes Law 
300 Chartwell Road 
Oakville, ON L6J 3Z9 

Telephone: 416-948-8851 (Cell) 
Email: edheakes399@gmail.com 

December 15, 2021 

Re: Lipson y Cassels Brock and Blackwell LLP (Court File No: CV-09-376511): 
Reply of Edward A. Heakes 

This is in response to your firm's letter of November 16, 2021 requesting that I respond to the 
Report of Mr. Vern Krishna dated September 30, 2021 (the "2021 Krishna Report"), including 
Mr. Krishna's comments on my report of November 19, 2020 (the "Heakes Report"). Unless 
otherwise indicated, terms that are defined in the Heakes Report have the same meaning in 
this letter. I confirm that I continue to be bound by the Acknowledgement attached as Schedule 
B to the Heakes Report. 

This letter responds to the following matters arising from the 2021 Krishna Report: 

(a) Claims in the 2021 Krishna Report that the Heakes Report misconstrues the common 
law in relation to gifts, the ratio of the Friedberg decision and the effect of an "inflated" 
tax credit: 

(i) The relevant law at the time the Cassels Opinions were issued; 
(ii) Comments on particular cases relied upon by Mr. Krishna; 
(iii) Further comments on the use of the word "normally" in Friedberg; and 
(iv) The significance of the order and effect of transactions undertaken by Donors; 
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(b) The claim in 2021 Krishna Report that the Heakes Report does not adequately address 
the issue of whether a reasonable expectation that the Donors would donate their 
Timeshare Weeks would affect the validity of the donations as gifts; 

(c) The discussion in the 2021 Krishna Report regarding internal discussions at Cassels; 

(d) The claims in the 2021 Krishna Report that there should have been a more extensive 
disclosure in the Cassels Opinions. In particular: 

(i) The claim that there was a substantial risk that the parties involved in the 
Timeshare Program may not have been not factually dealing at arm's length with 
each other and that: 

A. Cassels ought to have known and disclosed in the Cassels Opinions 
that, as a result, the CRA was more likely to challenge the valuation of 
the transactions and the Timeshare Weeks; and 

B. The transactions were interconnected and preordained. 
(ii) The claim that there should have been more extensive disclosure of the tax risks 

to the Donors; 
(iii) The claim that the put option should have been disclosed in the Cassels 

Opinions because it affected the valuation of the Timeshare Weeks; and 

(e) The basis for the statements in the Heakes Report that the Cassels Opinions were 
appropriately independent. 

(a) The law in relation to gifts, Friedberg ratio and "inflated"' credits 

With respect, I disagree with Mr. Krishna and stand behind the analysis and opinions contained 
in the Heakes Report, in which I expressed the opinion that the Cassels Opinions met the 
standard of care of a competent solicitor on this issue, and were within a reasonable range of 
opinions that might have been given at the time.' 

At page 12, the Heakes Report refers to "inflated tax credits" as this term is used, for example, in the 2015 
decision in Mariano and the 2017 Cassan decision. At the time that the Cassels Opinions were 
delivered, the applicable case law more commonly used the term "profitable gift". Therefore, this 
Reply refers to -profitable gifts". 

2 See Heakes Report, page 11. 
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In summary, as explained in more detail below, the Cassels Opinions are consistent with the 
relevant and applicable case law that was available at the time that the Cassels Opinions were 
rendered, including the Friedberg case and certain other cases that had clarified and expanded 
on the Friedberg decision. Mr. Krishna has relied on other decisions that, in my opinion, are 
less relevant to the situation considered by the Cassels Opinions. In addition, in one instance 
(the Dutil case), he has relied on a case that, at the time the Cassels Opinions were issued, had 
been considered by other courts to be inconsistent with the higher level Friedberg decision. 

(i) The relevant law on gifts as at the time of the Cassels Opinions 

When the Cassels Opinions were delivered, the Federal Court of Appeal decision in Friedberg3 
was a leading decision on the validity of gifts for income tax purposes. As stated by Linden JA in 
that case: 

Thus, a gift is a voluntary transfer of property owned by a donor to a donee, in return for which 
no benefit or consideration flows to the donor (see Heald J. in The Queen v. Zandstra [1974] 2 
EC. 254, at p. 261.) The tax advantage which is received from gifts is not normally considered a 
'benefit' within this definition, for to do so would render the charitable donations deductions 
unavailable to many donors.' 

The decision in the Friedberg case does not elaborate on possible exceptions to the general 
principle that a tax advantage does not "normally" constitute a benefit for the purposes of 
determining whether there has been a gift. The case itself involved an acquisition and donation 
of certain Koptic textiles5, in such a way that the taxpayer made a profitable gift, in the sense 
that the amount of the tax advantages associated with the gift exceeded the cost of the 
acquisition of the textiles. 

In particular, paragraph 9 of the Federal Court of Appeal Decision reads as follows: 

It is clear that it is possible to make a 'profitable' gift in the case of certain cultural 
property. Where the actual cost of acquiring the gift is low, and the fair market value is 
high, it is possible that the tax benefits of the gift will be greater than the cost of 
acquisition. A substantial incentive for giving property of cultural and national 
importance is thus created through these benefits. 

3 Friedberg v R (1991), 92 DTC 6031 (FCA); affirming 89 DTC 5115 (FCTD). 
Supra at p. 6032. 

5 Referred to in the case as the Wilkinson collection. 
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Mr. Krishna implies at paragraph 62 of the 2021 Krishna Report that the Cassels Opinions (and 

my analysis in the Heakes Report ) are incorrect because, in his view, a profitable gift could only 

be a valid gift in situations where the fair market value of the gifted property has increased in 

value between the time of acquisition and the time of donation . With respect, setting aside the 

fact that the relevant question is not whether the Cassels Opinions turned out to be "correct", 

this is not an accurate reading of the Friedberg decision . The reasons for decision indicate that 

the Trial Court and the Court of Appeal accepted that the taxpayer's cost of the property in 

question is not necessarily determinative of the fair market value of that property at the time of 

the donation, even where the donation occurs shortly after the acquisition . Instead, the fair 

market value of the donated property should be determined under general principles. The trial 

judge described this in the following terms 

The above conclusions lead to the necessity of determining the fair market value of each 

of the collections for income tax deduction purposes. Counsel for the Minister argues 

that the purchase price can be taken as the fair market value, however such an 

approach is not supported by the jurisprudence . In Conn v. M .N .R ., (1986), 86 D .T.C 

1669 (T .C .C.), after a lengthy review of the authorities the Judge stated at page 1677 

Fair market value does not seem to pay any attention to cost of acquisition, only what 

might be obtained in the market at the time of disposition . costs of acquisition can vary 

greatly, as has been illustrated, even for the same item, and such a cost or an adjusted 

cost base might affect income tax but in my opinion does not affect fair market value 

In an article on fair market value determinations, Richard M . Wise [Footnote : "Fair 

Market Value Determinations - A Few More Requirements", 32 C .T.J. 337, at 337 and 

338.] writes that for interpreting the provisions of the Income Tax Act that require a 

determination of fair market value, the Courts have accepted the following definition of 

such value : 

The highest price, expressed in terms of money or money's worth, obtainable in an open 

and unrestricted market between informed and prudent parties, acting at arm 's length, 

neither party being under any compulsion to transact, as the maximum price for which a 

willing vendor could sell the property to a willing buyer.6 

6 See 89 DTC 5115, at paragraph 20 
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In the Friedberg decision, nothing is said about the relevance of the reason why the value of the 
donated textiles at the time of the donation exceeded their cost to the taxpayer. The taxpayer 
was simply considered to have made a charitable donation in an amount equal to the average 
appraised value of the donated textiles (approximately $229,000), even though the taxpayer 
had acquired them about a year earlier for a significantly lower price of only $12,000. There 
was no suggestion in the case that the fair market value of the textiles had increased over this 
short period, so as to account for the large difference between the $12,000 acquisition cost and 
the appraised amounts. 

In the result, the court in Friedberg concluded that the donor's realization of a tax advantage 
because of the donation does not "normally" result in the donation not being a gift, even where 
the fair market value of the donated property exceeds the cost thereof to the donor. The case 
itself does not expand on what circumstances might fall outside of "normally". In other words, 
there was nothing in the Friedberg decision itself to suggest to Cassels that the donations under 
the Timeshare Program upon which it was opining would fall outside of "normally". Two later 
decisions of the courts, being Paradis and Duguay (discussed below), supported the Friedberg 
decision and provided further clarification on the role that a tax advantage plays in the analysis 
of whether there is a valid gift. 

Gaetan Paradis y the Queen' involved the acquisition and donation to a charity of certain 
artwork by the taxpayer, where the fair market value of the donated property at the time of the 
donation was much greater than the taxpayer's cost. As a result, the taxpayer made a 
profitable gift in the sense described above in Friedberg. Paragraphs 39 and 40 and footnote 6 
of. Paradis discuss the relevance of these tax advantages in determining whether there is a gift. 
In short, the decision in Paradis states that the tax advantage (i) should not be considered in 
determining whether the taxpayer was impoverished (impoverishment would support the 
characterization of the transaction as a gift); and (ii) should not normally be considered to be a 
benefit in determining whether any consideration flows to the donor: 

39 Take the case of the gift of the Messier-Leduc painting. Dr. Paradis became the owner of this 
painting by purchasing it from Galerie des Maîtres Anciens. Under the gift agreement, Dr. 
Paradis disposed of the painting without receiving any consideration from Musée de Joliette, 
which as a consequence was enriched by the acquisition of a new painting and Dr. Paradis was 
impoverished by an amount equal to the value of that painting. I do not believe that the receipt for 

[1997] 2 CTC 2557 (TCC). See Heakes Report, page 13. 
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tax purposes can be looked upon as consideration for the painting. The receipt is merely a 
document establishing that a gift was received by Musee de Joliette. True, that document is 
necessary in order to claim the value of the gift for the purposes of the deduction for gifts. 
However, the extent to which Dr. Paradis is entitled to that benefit does not depend on the Musee 
de Joliette. That is determined by the Act. In my view, this tax advantage should not be 
considered in determining whether Dr. Paradis was impoverished. 

40 If such advantage were to be taken into account, a number of gifts might not qualify for the 
purposes of computing the deduction for gifts. I do not believe such an approach to be consistent 
with the spirit of the Act. This moreover is the point of view adopted by the Federal Court of 
Appeal in Friedberg v. R., ( (1991), 92 D.T.C. 6031 (Fed. C.A.))(December 5, 1991), A-65-89. 
Linden J.A. wrote as follows at page 6032: 

Thus, a gift is a voluntary transfer of property owned by a donor to a donee, in return 
for which no benefit or consideration flows to the donor (see Heald, J. in The Queen v. 
Zandstra [74 DTC 6416] [1974] 2 F.C. 254 ,at p. 261). The tax advantage which is 
received from gifts is not normally considered a "benefit" within this definition, 
for to do so would render the charitable donations deductions unavailable to many 
donors. 

(FN) 6. However, Hugessen J.A. adopted a similar approach, though in a completely different context, in 
Loewen V. Minister of  National Revenue (1994). 94 D.T.C. 6265 (Fed. C.A.) . He held that, in order to 
determine whether a debenture constituted capital property or an inventory asset, the actual cost of that 
property had to be considered, not the deemed cost for tax purposes. In Dull! v. R. (1991), 95 D.T.C. 281 
(T.C.C.) , Court file no. 91-42(IT), my colleague Judge Dussault considered whether there was a gift 
where the taxpayer's "sole" motivation was clearly to enrich himself, not impoverish himself. As 
counsel for the Minister admitted in her written submission, this was obiter. Furthermore, I consider 
the question to have been settled by the Federal Court of Appeal decision in Friedberg which was 
rendered after Dull. 

(Bold emphasis added by Heakes.) 

The decision in Queen v Duguay8 goes further than the decision in Paradis. In Duguay, the 
taxpayers purchased and then donated certain artwork and jewellery. The purchase price was 
approximately 25% of the appraised value. The trial judge referred to the finding in Friedberg 
that a tax advantage is not normally considered to be a benefit and went on to state that in his 
opinion it does not matter if the taxpayer's principle motive was to obtain the tax advantage: 

8 [2002] 1 CTC 8 (FCA); affirming [1999] 3 CTC 2432 (TCC). The trial decision was rendered before the 
date of the First Cassels Opinion. The Federal Court of Appeal decision was rendered on November 
3, 2000. See also the additional cases referred to in footnote 9. 
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164. ... As this Court noted in Paradis c. R., supra, three essential conditions must be met for a 
gift to exist: intent to give, delivery of the property and acceptance by the donor. 

165 With regard to the first condition, I am in complete agreement with the view expressed by 
Judge Archambault in Paradis that this question must be decided strictly in the context of the 
legal relationship established between each of the appellants and the organizations that were to 
receive the gifts in question. In the case at bar, the evidence is clear that neither of the appellants 
received any consideration whatsoever from the organizations to which the property was given. 
In my opinion, it does not matter that the principal motivation for each of the appellants 
was to obtain a tax advantage. This approach has been confirmed, at least to some extent, by the 
Federal Court of Appeal's decision in Friedberg v. R. (1991), 92 D.T.C. 6031 (Fed. C.A.) . The 
following passage from page 6032 of that judgment is particularly interesting: 

Thus, a gift is a voluntary transfer of property owned by a donor to a donee, in return 
for which no benefit or consideration flows to the donor (see Heald, J. in The Queen v. 
Zandstra [74 DTC 6416] [1974] 2 F.C. 254 , at p. 261.) The tax advantage which is 
received from gifts is not normally considered a "benefit" within this definition, for to 
do so would render the charitable donations deductions unavailable to many donors. 

A receipt obtained from the recipient organization cannot be viewed as consideration even though 
the taxpayer must file the receipt to be entitled to the deduction for gifts. In the circumstances, the 
receipt simply attests a physical fact, namely that the designated property has been received by 
the organization in question. It is therefore my view that the appellants had the necessary intent to 
give the works of art and jewelry to the organizations in question....' (Bold emphasis added by 
Heakes.) 

On appeal, the Federal Court of Appeal confirmed the trial judge's reasoning and findings as 
follows: 

8 The Tax Court of Canada judge applied to the transactions in question the rules in the 
Civil Code of Lower Canada which at the time governed the making of gifts, and in 
particular arts. 755 and 776. He concluded that the conditions necessary for a gift to 
exist, namely the intention to give, delivery of the property and acceptance by the 
donee, had been met. Applying The Queen v. Friedberg, 92 D.T.C. 6031 , a judgment 
of this Court, he found that even though the respondents' primary motivation in the 
case at bar was to obtain a tax benefit, that did not nullify the donors' intent to 
give. He was also of the opinion that obtaining a receipt from the recipient organization 
could not be regarded as consideration that eliminated the gratuitous and liberal nature 
of the transaction." (b\Bold emphasis added by Heakes.) 

10 In my opinion, the judge correctly directed himself on the legal principles applicable in the 
case at bar. Similarly, I was not persuaded that he erred in applying these principles to the facts 
before him. Consequently, I would dismiss the appeal with costs. 
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Given both the facts in the Friedberg case and the above quotations from Paradis and Duguay, 
in my opinion, it was reasonable for Cassels to conclude in the Cassels Opinions that the 
Friedberg reasoning applies to situations where the donor may have an expectation of a 
profitable gift from the outset. 

Similar views have also been expressed in the Report of Brian Nichols dated October 27, 2020 
(the "Nichols Report"), filed on behalf of the third parties Gardiner Roberts LLP and the Estate 
of Ronald Farano.9 

In my opinion, the Friedberg, Paradis and Duguay decisions collectively represent the state of 
the relevant jurisprudence relating to charitable gifts, as at the time the Cassels Opinions were 
delivered. These decisions support the conclusions reached by Cassels in the Cassels Opinions. 

(ii) Cases relied upon by Mr. Krishna in the 2021 Krishna Report 

Mr. Krishna appears to rely on three other cases (Beblow, Dutil and Abouantoun) in support of 
his opinion that the tax advantage from the donation of the Timeshare Weeks should have 
been taken into account, in determining (i) whether the impoverishment test was met; and (ii) 
whether there was a material benefit, or the expectation of a material benefit, to the Donors. 
In my view, these cases are less relevant and do not support Mr. Krishna's opinion on the 
relevance of such tax advantage. In short, 

Beblow was a family law case that involved such different facts that it would have been 
of little or no assistance to Cassels in determining whether there was a gift in the 
situation considered by them; 

9 See particularly paragraphs 19 to 29. In paragraphs 28 and 29 of this report, Mr. Nichols refers to a 
number of additional cases decided prior to the time of the Cassels Opinions. In short, these cases 
also collectively support the view that as at the time of the Cassels Opinions, a profitable donation 
may be considered to be a gift, even in situations where the taxpayer's primary motivation was to 
obtain a tax benefit. Three of these decisions are Federal Court of Appeal decisions issued on 
November 3, 2000, in which the earlier trial judgment was confirmed in each case. The cases are 
Langlois v R, 2000 CarswellNat 2415 (FC) affirming [1999] CTC 2589 (FCTD); Cote v R; [2001] 
4 CTC 54 (FCA); affirming [1999] 3 CTC 2373 (TCC); and Duguay v R (cited in footnote 8). 
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Dutil involved a "completely unrealistic and improbable valuation" in a very different 
fact situation from the situation considered by the Cassels Opinions and in any event 
was regarded by other courts as being inconsistent with and displaced by the higher 
court decision in Friedberg; and 
Abouantoun  was a case of fraud or near fraud and again involved a very different 
situation. 

Each of these cases is discussed in more detail below. 

Beblow 

Peter v Beblowl° was a family law decision of the Supreme Court of Canada. The case involved 
a claim for unjust enrichment made against an estate by the deceased's long time common law 
wife and homemaker. The common law wife had over the years contributed valuable services 
in the home in which she had lived with the deceased. One of the arguments put forward on 
behalf of the estate was that the services were in the nature of a gift. An excerpt from the 
decision is contained in the 2021 Krishna Report; however, a fuller excerpt from the case 
provides some additional context for this case: 

This Court has held that a common law spouse generally owes no duty at common 
law, in equity or by statute to perform work or services for her partner. As Dickson C.J., speaking 
for the Court put it in Sorochan v. Sorochan, supra, at p. 46, the common law wife "was under no 
obligation, contractual or otherwise, to perform the work and services in the home or on the land". 
So there is no general duty presumed by the law on a common law spouse to perform work and 
services for her partner. 

Nor, in the case at bar was there any obligation arising from the circumstances of the 
parties. The trial judge held that the appellant "was under no obligation to perform the work and 
assist in the home without some reasonable expectation of receiving something in retum other than 
the drunken physical abuse which she received at the hands of the Respondent." This puts an end 
to the argument that the services in question were performed pursuant to obligation. It also puts an 
end to the argument that the appellant's services to her partner were a "gift" from her to him. The 
central element of a gift at law intentional giving to another without expectation of 
remuneration is simply not present. I [Bold emphasis added by Heakes.1 

l° [1993] I SCR 980. 
Supra, at pp. 981-982 
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Beblow is not a tax case and involved facts that are far removed from those considered in the 
Cassels Opinions. In particular, the case does not involve any tax advantages, and therefore 
quite understandably there is no discussion by the court of whether the existence of tax 
advantages is relevant to the determination of whether there is a gift. The rationale of this 
decision should be limited to the facts of the case. The case is therefore of little or no 
assistance in clarifying how to determine whether there has been a gift in the very different 
situation considered in the Cassels Opinions. 

The impoverishment test had been referred to by other decisions prior to the time of the 
Cassels Opinions, but this test does not come from the Supreme Court of Canada in Beblow.' 
In fact, contrary what is stated in paragraphs 59 and 68 of the 2021 Krishna Report, the Beblow 
decision does not state that "The donor must, in effect, impoverish himself". Indeed, the word 
"impoverish" does not even appear in the Beblow decision. 

Dutil 

The Tax Court of Canada decision in the Dutil' case was issued on July 25, 1991, several 
months before the Federal Court of Appeal decision in Friedberg was released. Mr. Krishna 
relies on this case to support his argument that a valid gift did not occur because the Donors' 
intention was to enrich themselves. 

As pointed out in the Heakes Report, the facts in Dutil involved a "completely unrealistic and 
improbable valuation"14. In contrast, the Cassels Opinions were rendered on the explicit 
assumption that the tax receipts for the donation of the Timeshare Weeks would be issued in 
amounts based on the fair market value of the donated Timeshare Weeks (less the value of the 
limited recourse charges) as determined by two independent valuations.' The situation in Dutil  
therefore was not analogous to the situation considered by Cassels. 

12 For example, it is referred to paragraph 39 of the Paradis decision, as described above. 
13 Dutil v R, 95 DTC 281 (TCC). 
14 See Heakes Report, page 13. 
15 See, for example, the First Cassels Opinion, at page 4. The Cassels Opinions also made it clear that the 

CRA had challenged gifts-in-kind donations on the basis of inadequate valuations, that the 
valuation of the Timeshare Weeks would be an important factor in determining whether the 
donations would be accepted by the CRA, and that even though the valuations were provided by 
accredited and experienced valuators, courts were not obligated to accept them. See for example 
pp 10-11 of the First Cassels Opinion. 
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Even more importantly, various cases decided after Dutil and before the time that the Cassels 
Opinions were issued, had stated that the Federal Court of Appeal decision in Friedberg took 
precedence over the earlier lower court decision in Dutil. Indeed, the Paradis decision notes 
that the relevant statements in Dutil were obiter, and the Duguay decision specifically stated 
that there could be an intent to give even where the taxpayer's principle motivation was to 
obtain a tax advantage.' Accordingly, the Dutil case was neither relevant nor persuasive at the 
time that the Cassels Opinions were issued. 

Abouantoun 

The Abouantoun' case is discussed in the Heakes Report. As stated in the Heakes Report, the 
facts in Abouantoun were very far removed from the situation addressed in the Cassels 
Opinions. In Abouantoun, the taxpayer had claimed a charitable donation receipt for an 
aggregate amount that she claimed had been donated by her to the Order of St. Dominique 
over time in various cash donations. The Minister denied the charitable donation and in 
addition assessed penalties for gross negligence. The trial judge rejected the taxpayer's 
evidence.' The judge instead found that the taxpayer had participated in a scheme adopted by 
the Order to purchase false tax receipts in amounts that were vastly in excess of the amounts 
actually donated. The court found that there was no intention of the taxpayer to impoverish 
herself or give and therefore there was no gift. The judge in Abouantoun was also the judge in 
Paradis. He discusses at some length why he distinguished Abouantoun from both Paradis and 
Duguay. In brief, the critical difference was that the judge believed that the receipts in 
Abouantoun were deliberately issued as false receipts for "mock donations", and therefore the 
undue benefit from these false receipts should be taken into account in determining whether 
there was a valid gift. His reasoning is set out in paragraph 28 of the trial decision in 
Abouantoun as follows: 

28 However, the situation appears to be quite different in the case at bar. It is not a 
matter of a donation in kind where there could be a divergence of opinion regarding its 

16 See Paradis and Duguay, discussed above, including footnote 6 of the Paradis decision, quoted on page 
6 above. 

17 Abouantoun v R, 2002 DTC 3811 (TCC). 
18 One of the reasons given is that the amount of the alleged donations was "substantial compared to the 

income earned by each appellant" and was not credible given their circumstances as newly arrived 
immigrants. In addition, the evidence showed that the "Order had organized a scheme consisting 
in issuing false receipts; the receipts therefore have little or no probative value-. 
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value. In the case at bar, there is instead a mock donation. It is claimed that cash was 
donated whereas it was really the price paid to purchase a false receipt in respect of the 
donation whereby an undue tax benefit could be obtained. The undue benefit could offer 
a return of more than 200% on the purchase price of the false receipt. This, moreover, 
was implicitly acknowledged by one of the witnesses who participated in the scheme, 
when he frankly admitted that he had not been concerned at all with the use made of the 
money remitted to the Order. All that mattered to him was the tax benefit he sought. 

In my opinion, it is clear that the judge in Abouantoun was influenced by the fact that the case 
involved mock donations amounting to fraud or near fraud, and that he took the tax benefit 
into consideration because it flowed from a "false receipt". As discussed above in the context 
of Dutil, the situation considered by Cassels was different in that the receipts issued for the 
donation of the Timeshare Weeks were supported by two independent valuations and 
therefore were not false receipts. 

As at the time of the Cassels Opinions, although the courts had not applied the Abouantoun  
approach to situations other than those involving fraud or near fraud, some court decisions 
decided after the time of the Cassels Opinions have expanded the Abouantoun approach to 
take the tax advantage into account in situations that are very different from the situation in 
Abouantoun in that they do not necessarily involve fraud or near fraud. In my view, Mr. Krishna 
is seeking to do exactly the same thing. In so doing, Mr. Krishna is using hindsight to evaluate 
the Cassels Opinions, by seeking to apply a legal principle that had not been adopted by the 
courts at the time of the Cassels Opinions.19 

A further observation is in order regarding the timing of the Abouantoun decision. This 
decision was issued on February 9, 2001 and therefore was not available when the First Cassels 
Opinion was issued on October 6, 2000. 

In the result, in my opinion, the Beblow, Dutil and Abouantoun decisions involved situations 
that were not analogous to the situation considered by Cassels. My opinion remains that the 

19 See the reference to the Mariano and Cassan decisions on page 12 of the Heakes Report, as well as the 
discussion under heading F.2 on pp 14-15 of the Nichols Report, in which Mr. Nichols expresses 
the view (at paragraph 35) that until the McPherson decision was released in December, 2006, the 
Canadian tax courts accepted that there could be a profitable gift in accordance with the Friedberg 
concept. 
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Cassels Opinions were reasonable, given the state of the law at the time, as reflected in the 
applicable decisions in Friedberg, Paradis and Duguay. 

(iii) Further comments on the use of the word "normally" in the Friedberg decision 

Mr. Krishna is critical of the fact that the Cassels Opinions did not refer to fact that the 
Friedberg decision used qualifier "normally". In particular, he argues that the wording "not 
normally considered a benefit" in Friedberg must be read in the context of the facts in that case 
and limited accordingly, such that it did not apply in the situation considered by Cassels.' 

In support of this argument, Mr. Krishna refers to the Dutil case (discussed above). As noted 
above, in my opinion, the Dutil case was not persuasive or applicable to the situation 
considered by Cassels. 

In my opinion, as at the date that the Cassels Opinions were rendered, the only situations that 
the courts had identified as being outside of the scope of "normally" for this purpose involved 
fraud or near fraud, and this was not the case in the situation being considered by Cassels. 

In addition, as discussed at pages 15 and 16 of the Heakes Report, the Cassels Opinions 
contained a number of other qualifications and indications of risk. Accordingly, given 

(i) the other qualifications in the Cassels Opinions; and 
(ii) the fact that there was no reason based on the then existing case law to indicate 

that the circumstances being considered might be outside of the scope of 
"normally", 

in my opinion, it was not necessary for the Cassels Opinions to specifically discuss the 
"normally" qualifier in their discussion of the Friedberg decision in order for Cassels to meet the 
requisite standard of care. 

(iv) Significance of order and effect of transactions undertaken by the Donors 

As explained in the Cassels Opinions, the order of the transactions participated in by a Donor 
was as follows: 

- The Donor applied to and became a beneficiary of the Trust; 

20 See paragraph 64 of the 2021 Krishna Report. 
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- The Trust in its discretion made a distribution of Timeshare Weeks to the Donor (subject 
to limited recourse security on the Timeshare Weeks); 

- The Donor would decide in his or her discretion whether to make a donation of 
Timeshare Weeks along with cash to the RCAAA Donees or to retain the Timeshare 
Weeks. 

The Cassels Opinions expressly assume that the distributions by the Trust would be "made with 
no conditions, or any obligation on the part of the Class A Beneficiary to make a subsequent 
donation to any RCAAA, and there is no arrangement that a donation will be made of 
Timeshare Weeks pursuant to the expression of willingness to support Canadian amateur 
athletics". In addition the Cassels Opinions state, "We understand that there is no obligation of 
any nature on any of the Class A Beneficiaries to donate any Timeshare Weeks at any time, and 
that there is no understanding that a donation will be made of Timeshare Weeks pursuant to 
the expression of willingness to support amateur athletics."' 

As explained in the Cassels Opinions and the Heakes Report, it was Cassels' analysis that the 
lack of any conditions, understanding or arrangement was sufficient to delink the distribution 
from the later donation of the Timeshare Weeks by the Donors. (In other words, in their view, 
the donation of the Timeshare Weeks was not preordained from the outset') Therefore, in 
considering for example whether there was impoverishment, Cassels looked at the situation 
immediately before the donation was made by a Donor. Viewed from that perspective, it 
follows that: 

- there was impoverishment because the Donor divested both the cash and the 
Timeshare Weeks; and 

- the donations of the Timeshare Weeks were not even profitable gifts in the sense 
discussed above. 

21 See e.g. paragraph 1(I) of the First Cassels Opinion, and the further discussion on page 7 thereof. 
22 At paragraphs 91,92 and 112, Mr. Krishna takes the view that all of the transactions that occurred under 

the Timeshare Program (including presumably the donation of the Timeshare Weeks) were 
preordained and the associated tax consequences should be determined accordingly. I do not 
understand how he draws this conclusion, given the case law that was available at the time the 
Cassels Opinions were issued, the assumptions in the Cassels Opinions and the fact that a number 
of Timeshare Weeks were in fact retained by the Class A Beneficiaries rather than being donated 
to the RCAAA Donees. See the further discussion in footnote 31. 
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Mr. Saltman explains this concept in the course of his examination for discovery (01832): 

Q. Would you agree that there was a financial benefit to the 

donor by receiving the timeshare unit effectively for nothing? 

A. Again, let me go back to the separateness, because it is 

critical to understanding. When the Trust...trustee makes a 

distribution of the timeshare[d] unit to the individual, his 

wealth increases. He hasn't paid for it admittedly, but his 

wealth increases. Then he has a decision to make. As I said, 12 

or so kept the timeshare units. So their wealth was increased and 

it was maintained. And what they wanted to do with it afterwards, 

keep it, sell it, whatever. 

If a donor, on the other hand, wanted to make a gift, then there 

would be a reduction in that person's wealth. That person would 

be impoverished by the transfer of that asset, the timeshare 

unit, to the RCAA. And that fits within the fraMework of that is 

a true gift. It is very important to keep the two separate.  

[Underlining added by Heakes.] 

In effect, Mr. Saltman is saying that the impoverishment test should be applied at the time of 
the donation. A similar point is made in the second "bullet" on page 4 of the First Cassels 
Opinion as follows: 

"If a Class A Beneficiary donates a Timeshare Week he or she is parting with the property 
received from the Trust and retains no material benefit, nor does he or she receive any material 
benefit in return for making the donation, except for the tax credit." 

Mr. Krishna's conclusions appear to ignore the order and effect of the relevant transactions and 
to apply the impoverishment test before the Timeshare Week is acquired by the Donor. In 
addition, he takes the position that the tax advantage of the donation should be taken into 
account in determining whether there is impoverishment, contrary to Paradis and DuguaY•23 

With respect to Mr. Krishna, in my opinion, based on the then existing case law, Cassels' 
analysis was reasonable and met the requisite standard of care, given that (i) the distribution of 

23 As discussed above. 
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the Timeshare Weeks to the beneficiaries was made without conditions and was separate from 
the decision of the Class A Beneficiaries as to whether to make a donation of the Timeshare 
Weeks to the RCAAA Donees; and (ii) the available case law at the time, such as Paradis and 
Duguay, had held that the tax advantage should not be taken into account in applying the 
impoverishment test (leaving aside cases of fraud or near fraud). 21 

(b) Reasonable expectation  

At paragraph 74, Mr. Krishna expresses the view that "even in the absence of a contractual 
obligation, or guarantee, a reasonable expectation of a material advantage or economic benefit 
in exchange for a donation is sufficient to taint it as a gift". 

This principle is discussed by Cassels on pages 6 and 7 of the First Cassels Opinion, both in 
connection with the distribution by the Trust to the Donors and in relation to the tax credit that 
the Donors expected to receive. Cassels refers to the Woolner case (one of the cases relied 
upon by Mr. Krishna as discussed below) and refers to four "significant differences" for 
distinguishing the situation in Woolner from the situation considered by Cassels. At page 7 of 
the First Cassels Opinion, Cassels refers to Friedberg to support their view that the potential tax 
advantage to the Donors was not a benefit for this purpose. As discussed above, in my opinion, 
the available case law at the time that the Cassels Opinions were issued supported this view. 
The reasonable expectation of such a tax advantage therefore did not affect the validity of such 
donations as gifts. 

Cases relied on by Mr. Krishna 

In paragraphs 70 through 75, Mr. Krishna relies on the Woolner', Hudson Bay' and 
McBurney27 cases to support his conclusions. In my opinion, these cases establish the basic 
principle that a gift may be negated by the receipt or expectation of receipt of a material 
benefit by the donor, but otherwise are not applicable to the situation considered by Cassels in 
the Cassels Opinions. The common factor in each of these three cases is that the person to 

24 In Paradis, the trial judge expressly stated at paragraph 39 that "In my view, this tax advantage should 
not be considered in determining whether [the taxpayer] was impoverished." 

25 Woolner v R, 99 DTC 5722; affirming 2000 DTC 1956 (TCC). 
26 Hudson Bay Mining & Smelting Co.  v R, [1989] 2 CTC 309 (FCA); affirming [1986] 1 CTC 484 (FCTD). 
27 McBurney v R. [1985] 2 CTC 214 (FCA); allowing the Crown's appeal from [1984] CTC 466 (FCTD). 
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whom the alleged gift was made was expected by the donor to provide some sort of material 
advantage to the donor. 

- In Woolner, the taxpayers made donations to the Mennonite Church which operated a 
school attended by their children "with the anticipation that their children would be 
provided with a bursary'. 

- In Hudson Bay, the taxpayer made a $2.850 million payment (that it claimed to be a gift) 
to Manitoba Hydro concurrently with acquiring certain electrical transmission facilities 
from Manitoba Hydro. The payment in question was found to be tied to the acquisition 
of the electrical facilities by the taxpayer, and therefore was not a gift. 

- In McBurney, the alleged gift was made to a registered charity that operated a school 
attended by the taxpayer's children, and the benefit was the securing of the desired 
education for his children. There was a moral but not a legal obligation to make 
payments to help the school. As stated by Stone JA at paragraph 14 of his decision: 

14... The payments were made in pursuance of that duty and according to a clear understanding with the 
charities that while his children were attending these schools he would contribute within his means toward 
the cost of operating them. I cannot accept the argument that because the respondent may have been under no 
legal obligation to contribute, the payments are to be regarded as "gifts". The securing of the kind of 
education he desired for his children and the making of the payments went hand-in -hand. Both grew 
out of the same sense of personal obligation on the part of the respondent as a Christian parent to ensure for 
his children a Christian education and, in return, to pay money to the operating organizations according to 
their expectations and his means... .[Bold emphasis added by Heakes.] 

None of these three cases suggests that a tax advantage might also be considered to be a 
benefit for this purpose. In paragraph 101 to 103 of the 2021 Krishna Report, Mr. Krishna seeks 
to do just that. To the contrary, the existing case law at the time of the Cassels Opinions did 
not consider such a tax advantage to be a benefit for this purpose (leaving aside situations 
involving fraud or near fraud, such as "false receipts") and had expressly found that a donation 
can qualify as a gift even where the principal motive for the donation is to obtain the tax 
advantage. Accordingly, based on such case law, neither the expectation that the Timeshare 
Weeks would be donated, nor the expectation that a tax advantage would flow from the 
donations of the Timeshare Weeks, affected the validity of such donations as gifts. 

28 See paragraph 11 of the FCA decision. 
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Internal Cassels discussions and memos 

In paragraphs 76 through 85 of the 2021 Krishna Report, Mr. Krishna refers to various extracts 
from the examination for discovery of Mr. Saltman as well as some internal comments made by 
Mr. Saltman's then partner James Parks. The comments from Mr. Parks were made in July, 
2000 several months before the first Cassels Opinion was delivered. In my opinion, the 
comments illustrate that Cassels was aware of the potential risks and, as indicated by Mr. 
Saltman on discovery, the program was modified and the documents were drafted to address 
the risks identified by Cassels in the course of their analysis.' As can be seen in the first bullet 
point on page 4 of the First Cassels Opinion, one of the differences between the situation 
considered by Cassels and the situation in the Woolner case (discussed above) was that the 
Class A Beneficiaries were not subject to any "subtle pressures" to donate the Timeshare 
Weeks. The structure of the Timeshare Program was developed over the course of several 
months. During this period, a decision was made that the Beneficiaries should not be required 
to make a pledge in respect of the donation of Timeshare Weeks in advance of their becoming 
beneficiaries of the Trust and the structure was modified so that it did not include a pledge. 

In paragraph 86, Mr. Krishna states that "Taking out the pledge does not actually address the 
problem." With respect, in my view the decision to not include a requirement for a pledge 
substantially reduced the risk that the donation of the Timeshare Weeks might be found not to 
be a valid gift under the case law in existence at the time of the Cassels Opinions. In my 
opinion, the internal correspondence and the evidence provided by Saltman on discovery 
demonstrate a high level of diligence on the part of Cassels in evaluating and addressing the tax 
risks. 

(c) Claims in 2021 Krishna Report that there should have been more extensive disclosure  

(i) Risk that certain parties may not have been dealing at arm's length with each 
other 

In paragraphs 105 through 114 of the 2021 Krishna Report, Mr. Krishna argues that there was a 
substantial risk that the parties were not dealing at arm's length with each other. Although the 

29 See e.g. Q. 1850 in the examination for discovery of Saltman, which is quoted in paragraph 85 of the 
2021 Krishna Report. 
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signiticance of such a finding is not fully discussed by Mr. Krishna, it seems that his main 
concerns are that, in his view: 

A. this increased the risk that the valuation of the Timeshare Weeks would be 
challenged by the CRA; and 

B. the transactions in the Timeshare Program were interconnected and preordained. 

A. Risk of valuation being challenged 

The Cassels Opinions disclose on page 10 that the CRA had recently challenged the valuation of 
certain gifts-in-kind. Accordingly, the Cassels Opinions adverted to the risk of a CRA challenge 
to the valuations. However, in my opinion, the determination of the fair market value of the 
Timeshare Weeks did not depend on whether the various parties to the transaction dealt with 
each other at arm's length. The independent valuations themselves are based on the 
characteristics of the Timeshare Weeks and do not depend on any of the transactions that 
occurred following the donation of the Timeshare Weeks. Indeed, the independent valuations 
determine the value the Timeshare Weeks based on the marketplace and the intrinsic 
characteristics of the Timeshare Weeks. As such, these valuations do not rely on any 
arrangements that may have been made by some or any of the parties for the remarketing of 
the Timeshare Weeks following the donation to the RCAAA Donees. Therefore, I do not agree 
with Mr. Krishna that a finding of non -arm's length dealings between the parties should have 
any bearing on the valuation of the Timeshare Weeks or on the risk that such valuation would 
be challenged by the CRA. 

In addition, at paragraph 111 of the 2021 Krishna Report, Mr. Krishna states that "Non -arm's 
length valuations require particular care, as they are vulnerable to distortion." It is not clear to 
me what Mr. Krishna means by "non -arm's length valuations"; however, I am aware of no 
evidence that the valuators themselves were not dealing at arm's length with the various 
parties who participated in the Timeshare Program. 

B. Were the transactions interconnected and preordained? 

In paragraph 112 of the 2021 Krishna Report, Mr. Krishna alleges that the transactions in the 
Timeshare Program were preordained, without providing any detailed support for his 
conclusion. The issue arose a number of times in the course of the examination for discovery of 
Mr. Saltman. Mr. Saltman points out that various decisions and exercises of discretion were 
involved in the course of the transactions: 
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the Trustee exercised discretion in determining whether to distribute Timeshare Weeks 
to the Class A Beneficiaries; 

the Class A Beneficiaries had to decide whether to retain their Timeshare Weeks or 
become Donors; 

the RCAAA Donees had to determine how to market the Timeshare Weeks that were 
donated to them. 

Mr. Saltman discusses this at Q 1224 of his Examination for Discovery as follows: 

1224. Q. On that scenario it's quite circular; the 

developer sells at a higher price gets the units back in its 

hands at a much reduced price? 

A. You're describing it as though it's a 

single composite transaction, but there are elements of 

discretion all the way through the piece that break that 

sequence. So, for example, the trustee has to exercise 

discretion and make a distribution to a particular person as a 

donor who's expressed support for amateur athletics. And then 

that person who gets the time-share has to exercise discretion 

and make a donation. And I've already indicated to you that a 

number of people did not do that, so the developer wouldn't get 

anything from the person who's keeping the time-share unit. 

Then, once it comes into the hands of the RCAAA, they can 

decide if they want to wait, hold onto the time-share unit, or 

exercise their contractual rights and get cash more quickly in 

accordance with industry practices. So yes, the developer is 

earning a profit on the front-end on one transaction and on the 

back-end on the second transaction, but all of that is in 

accordance with industry practice and it's not preordained. 

There are elements, as I've just gone through, of discretion each 

way along the piece, including the fact that a number of the 

donors kept their time-share units and they donate them. And so, 

the developer didn't benefit from that. 
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Based on the above and on the description of the relevant transactions in the Cassels 
Opinions30, in my opinion, it was reasonable for Cassels to analyze the transactions based on 
the existence of a separation between the distribution of the Timeshare Weeks and the 
donation thereof to the RCAAA Donees. 31 

" In particular, see paragraph 1(i) and the later discussion on page 7 of the Cassels Opinions. 
31 In addition, at paragraph 91 of the 2021 Krishna Report, Mr. Krishna claims that a gift that is part of a 
series of transactions is determined in the context of the entire series of predetermined arrangements 
("step transaction doctrine"). With respect, the application of the step transaction doctrine in Canadian 
tax law is more nuanced than is implied by this statement. Mr. Krishna refers to two UK House of Lords 
cases and a 2001 Federal Court of Appeal decision. None of these cases involves gifts. The UK cases are 
generally regarded as supporting a business purpose test and possibly a step transaction test in the UK tax 
law, at least in certain circumstances. In Stubart Investments (decided before the GAAR became 
applicable), the Supreme Court of Canada referred to these UK cases, and discussed both the step 
transaction doctrine and the business purpose test. The Supreme Court expressly rejected the application 
of a general business purpose test in Canadian income tax law, but did not expressly accept or reject the 
step transaction doctrine. Instead, the Supreme Court set out a general principle of statutory interpretation 
and various interpretive guidelines. None of these guidelines expressly refers to the step transaction 
doctrine (although one of the guidelines states that the formal validity of a transaction may be ignored 
where the object and spirit" of the allowance or benefit provision is defeated by the procedures blatantly 
adopted by the taxpayer to synthesize a loss, delay or other tax saving device.) As later stated by the 
Federal Court of Appeal in Central Supply, another case involving transactions undertaken before the 
GARR became effective, 'Since Stubart, the business purpose test, as a general principle of interpretation, 
has not been utilized in Canada. Further, without the assistance of the business purpose test, the potential 
for the "step transaction" analysis, which has evolved in the United Kingdom recently, is greatly 
circumscribed.' The impact of GAAR on the step transaction doctrine, and the continued application of 
the step transaction doctrine as part of the GAAR, are discussed in the Federal Court of Appeal decision 
in OSFC. (This case involved the application of the GAAR to deny the deduction of certain non-capital 
losses by the taxpayer.) The GAAR is discussed separately at some length in the Cassels Opinions, but it 
was not invoked by the CRA in challenging the tax advantages claimed under the Timeshare Program. 
Therefore it was not addressed in the Heakes Report. 

With respect, as at the time that the Cassels Opinions were delivered, the case law dealing expressly with 
gifts was much more germane than any of these decisions, which factually involved situations very far 
afield from the situation considered in the Cassels Opinions. See Furniss v Dawson, [1984] 1 ALL ER 
530 (HL); Ramsay v IRC, [1982] AC 300; Stubart Investments v R, [1984] 1 SCR 536. at paras. 55 and 
65; OSFC Holdings v R, 2001 FCA 260; and Central Supply v R, [1997] 3 FC 674 (FCA) at para.8. 
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(ii) More extensive disclosure of tax risks 

Overall disclosure of risk 

In paragraphs 157 to 163, the 2021 Krishna Report refers to various internal communications 
between Messrs. Saltman and Parks that took place over an extended period during which the 
transactions were established and finalized and the Cassels Opinions were delivered. The 2021 
Krishna Report itself notes that the Cassels Opinions "show that they were aware of the risk of 
a CRA challenge" and that, "If all or substantially all of the Donors decided to gift their 
Timeshare Weeks to the RCAAA Donee, the CRA may be more inclined to challenge the 
arrangement" .32 I would agree with Mr. Krishna that the Cassels Opinions do show an 
awareness of the risk of challenge by the CRA. Indeed, as discussed on pages 15 and 16 of the 
Heakes Report, the Cassels Opinions contained a number of qualifying statements and 
indications that participation in the Timeshare Program would involve risk for the Donors, such 
that a prudent person investing in the Timeshare Program should understand that such an 
investment would involve risk and that he or she should consider obtaining his or her own tax 
advice. Accordingly, in my opinion, the overall level of risk disclosure by Cassels met the 
requisite standard of care. 

Concurrent donation of cash 

In paragraph 152, the 2021 Krishna Report alleges that the requirement for a concurrent gift of 
cash combined with the exercise of the put option substantially elevated the risk of a CRA 
attack. First, as discussed above given that the Donors were not required to make any donation 
at all, they were not subject to a requirement to make a concurrent donation of cash. The 
Donors could choose to retain the Timeshare Weeks or to make a concurrent donation of 
Timeshare Weeks and cash. I do not agree with Mr. Krishna that the fact that Timeshare Weeks 
would only be accepted by the RCAAAs as a donation if the Donors made a concurrent cash 
donation was relevant to the issue of whether the donations constituted gifts. Therefore, I 

32 Krishna Report, paragraph 29. 
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disagree with the statement that the requirement for a concurrent donation of cash elevated 
the risk of a CRA attack as at the time that the Cassels Opinions were delivered. 

Additional risks 

The 2021 Krishna Report suggests that the Cassels Opinions should have expressly disclosed the 
risk of a CRA assessment and the costs of disputing same. In my opinion, both of these are self-
evident potential consequences of a challenge by the CRA, the risk of which was adequately 
disclosed in the Cassels Opinions. 

(iii) Impact of put and call options on valuation of Timeshare Weeks 

In paragraphs 134 through 147, the 2021 Krishna Report discusses the possible relevance of the 
put options and the call options to the valuation of the Timeshare Weeks. The 2021 Krishna 
Report concludes that they were a relevant factor and that the put option should therefore 
have been disclosed in the Cassels Opinions. I disagree with Mr. Krishna, and wish to make 
some observations in this regard: 

Cassels did not express an opinion on the fair market value of the Timeshare Weeks. 
Therefore, it was not incumbent on them to set out in their opinion all relevant factors 
that might be relevant to a valuation. 

- Both the put options and the call options were separate property from the Timeshare 
Weeks. The subsequent sale of the Timeshare Weeks by the RCAAA Donees was a 
separate transaction from the donation of these properties to the RCAAA Donees by the 
Donors. 

- The Donors were not party to the put or the call options. These options were between 
CAA (on behalf of the RCAAA Donees and a third party.) This is entirely different from 
the situations in the Leary and Marechaux cases relied on in paragraphs 135 to 137 of 
the 2021 Krishna Report. In both of these cases, the taxpayer/donor (not the donee) 
was found to have received a benefit that negated the making of a gift.33 

Leary involved a favourable loan arrangement being received by the taxpayer/donor and that was found 
to have been "fed" to the taxpayer/donor by the donee. -It is not inapt to say that the Order of St. 
John, which was the recipient of the $10,000, fed the source of the material advantage which came 
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- Because the put options were separate property, the discussion of how to value put 
options in paragraphs 133 to 136 is not germane to the valuation of the Timeshare 
Weeks. 

- Finally, as noted earlier in this Reply, in referring to the Kossow and Marechaux cases in 
paragraphs 138 to 142, Mr. Krishna is relying on jurisprudence decided after the Cassels 
Opinions were issued to support his view of the applicable law at the time that the 
Cassels Opinions were issued. 

In any event, the valuation of the Timeshare Weeks was not the responsibility of Cassels and 
therefore does not affect the question of whether Cassels met the requisite standard in issuing 
the Cassels Opinions. 

(d) Independence of the Cassels Opinions 

In paragraph 170, Mr. Krishna indicates that he does not understand how the Heakes Report 
concluded that the Cassels Opinions were appropriately independent. The Cassels Opinions 
were delivered by Cassels to their client CAA. It is clear that Cassels and CAA were in a solicitor-
client relationship. As explained in the Heakes Report, it is in my experience quite common for 
counsel to one party in a transaction to express an opinion on tax considerations where it is 
contemplated that the opinion may be relied on by a party who is not his or her client. As 
stated by Estey, in doing so, the lawyer must "assume an independent posture ... and make an 
independent, good faith determination as to what the ultimate decision of a court would 
probably be..."' It was in this sense that I expressed the opinion in the Heakes Report that the 
Cassels Opinions were "appropriately independent". The opinion was based on my review of 
the materials provided to me, particularly the transcript of the examination for discovery of Mr. 
Saltman. 

to Mr. Leary as a result of his gift." See Leary v  Commissioner, (1980) 32 ALR 221, 228. 
Marechaux involved an interest free loan and a favourable put option being received by the 
taxpayer/donor and which, in the circumstances, were found to linked to the donation and negate 
the making of a gift. See Marechaux v R. 2010 DTC 5174 (FCA). 

See Heakes Report page 19 and footnote 32 thereto. 
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The subject of the independence of the Cassels Opinions arose a number of times during the 
examination of Mr. Saltman. In brief, Mr. Saltman freely admitted to having received input from 
Stephen Elliott and Harley Mintz, but his answers in the examination for discovery consistently 
reflected the fact that Mr. Saltman made the final decision as to content and wording of the 
Cassels Opinions. This is succinctly summarized in the following exchange between Ms. Dutt35 
and Mr. Saltman during the examination for discovery of Mr. Saltman: 

Q [Ms. Dutt].... And I just want to short circuit it. Anything that was included in the 
opinion in its final form was included because you wanted it to be included in the 
opinion, and your word was the final word in regards to the opinion. 

A [Saltman]. Yes.36 

The examination for discovery of Mr. Saltman shows various examples of requests for changes 
from Mr. Elliott, some being rejected by Mr. Saltman because he did not agree with them; 
others being accepted because he did agree with them. 

For example, 

Mr. Elliott requested that Mr. Saltman issue two versions of the original Cassels Opinion. 
Mr. Elliott requested that one version, which would be provided to CAA, would contain 
both the conclusions reached by Cassels and their reasoning. He requested that a 
second, shorter version be issued for review by prospective Donors or their advisors. 
The shorter version would contain the conclusions reached by Cassels, but would not 
explain their reasoning. Mr. Saltman did not accept this request, as he felt that "I had to 
render the best opinion I could, complete opinion, and I expected people to read it. I 
didn't want to give a lite and heavy version."37 

35 Counsel for the Third Party Mintz & Partners. 
36 See Q. 3176 of the examination for discovery of Saltman on Nov. 5,2015. Similarly, the response to Q. 

1072 on October 27, 2015, Mr. Saltman indicated that the [content of the opinion] "is my decision 
ultimately", notwithstanding the receipt of comments and changes from various members of the 
working group. 

37 See discovery of Saltman on October 29, 2015, QQ. 2451 to 2453. 
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- Mr. Saltman accepted a suggestion from Mr. Elliott that the sentence "The Trustee, 
however, expects that most, if not all, of the Class A Beneficiaries will donate their 
Timeshare Weeks" by deleting the words "if not all". Mr. Saltman indicated in the 
examination for discovery that he agreed, after discussion with the working group, that 
it would be factually inaccurate to retain these words.38 

- Mr. Saltman did not accept a suggestion from Mr. Elliott that Mr. Saltman delete the 
sentence from the Cassels Opinion that reads, in part, "If all or substantially all of the 
Class A Beneficiaries who receive Timeshare Weeks donate them the CCRA [now the 
CRA] may be more inclined to challenge the arrangement ....". Mr. Saltman indicated in 
his examination for discovery that he thought it was important to retain this sentence in 
the opinion as he thought it was an important disclosure.' 

- Mr. Saltman accepted a suggestion from Mr. Elliott to delete the following sentence 
from the draft Cassels Opinion. "In any event, if such donation of property were denied, 
the donation of the $4,000 cash would still qualify for the tax credit." Saltman 
indicated that he agreed to delete this sentence because he concluded that it had 
already been adequately dealt with in the draft Cassels Opinion.40 

38 See discovery of Saltman on October 28, 2015, Q. 2208. 
39 See discovery of Saltman on October 29, 2015, QQ. 2473-2477 and 2480. 
4° See discovery of Saltman On October, 2015, QQ. 2489-2497. 
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- I did not find any example mentioned in the examination for discovery of Mr. Saltman of 
a change being made to the draft Cassels Opinions that Mr. Saltman did not agree with. 

The foregoing supports my conclusion that the Cassels Opinions were appropriately 
independent. 

Yours truly, 

Edward A. Heakes 

EAH 
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February 16, 2022 Reply To: Vern Krishna, CM, QC 

E-mail: vern.krishna@taxchambers.ca 

Telephone: (416) 847-7300

By Email 

Roy O'Connor LLP 

1920 Yonge Street 

Suite 300 

Toronto, Ontario 

M4S 3E6 

Attn: David F. O'Connor & J. Adam Dewar 

Re: Lipson v. Cassels Brock and Blackwell LLP 

Court File No: CV-09-376511 

A. PURPOSE & SCOPE OF OPINION

1. You have asked me to provide a Rejoinder Opinion on Brian Nichols' Report of October 27,

2020 ("BN") with respect to the third-party claim brought by Cassels Brock & Blackwell

LLP ("CB") against Gardiner Roberts LLP ("GR"), the Estate of Ronald J. Farano, deceased

("Farano"), the Reply of Edward A. Heakes ("Heakes Reply") of December 15, 2021,

and some comments in the Expert Report of Peter Jewett dated November 19, 2020

(“Jewett”).

2. This Rejoinder Opinion addresses issues raised in the above reports.

3. The relevant period of the BN Report on the Farano Commentary is as of December 22,

2000. The "Relevant Period" of the CB Reports is 2000 to 2003 (inclusive).

4. My Rejoinder is supplemental to my previous Opinions.

B. ISSUES ADDRESSED

5. I address the following issues:

a) Meaning of "gift" under the common law and in context of tax legislation.

b) Risk Analysis.
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c) Series of transactions, non-arm’s length transactions, valuation risks, and exclusion of 

valuation reports from litigation. 

 

d) State of knowledge within the tax bar of risks and assessing policies of Canada 

Revenue Agency ("CRA") in respect of charitable donations. 

 

e) Whether CB and Ronald J. Farano met the standard of care of prudent tax specialists 

when they rendered their Opinions. 

 

C.  SUMMARY OF MY OPINIONS 

 

6. In my Opinion, BN and Heakes do not fully address the context and legislative 

framework of the FCA's decision in Friedberg and Justice Linden's caution that not 

every gift will be found to benefit from the provisions. 

 

7. In my Opinion, it would be inappropriate to ignore Justice Linden's caution and extend 

the reasoning of Friedberg to all charitable donations. The caselaw does not support 

enrichment from donations in all circumstances beyond normal benefits under the 

ITA. 

 

8. In my Opinion, the suggestion that Friedberg, Duguay, and Paradis overruled the 

general common law requirement of impoverishment as a requirement of a gift is not 

supported by the cases.  

 

9. In my Opinion, the reasonable expectation of Donors of an immediate profit and 

benefits from the interdependence of the series of transactions in the Timeshare 

Program substantially increased the risk of a CRA assessment. 

 

10. In my Opinion, there was a substantial risk that the parties in the Timeshare Program 

were not factually at arm's length with each other as they were not independent and 

were intimately involved with each other in various steps of the overall structure of the 

promotion. 

 

11. In my Opinion, the non-arm’s length structure of the Program and the series of 

transactions in the Timeshare Program increased the risk to the Donors that the CRA 

would closely scrutinize and challenge the valuation of the Timeshare Weeks.  

 

12. In my Opinion, the Donors would be at a considerable disadvantage in tax litigation 

with the CRA if they could not adduce evidence of the professional valuations through 

the contractual exclusion of the expert appraisal testimony. 

 

13. In my Opinion, the tax bar was aware of CRA assessments and heightened audit and 

litigation risks for potential donors of charitable gifts during the Relevant Period.  
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14. In my Opinion, the CB Opinions during the Relevant Periods should have provided 

greater disclosure of the risks inherent in the Timeshare Program for retail investors, 

who were specifically targeted in their opinions. 

 

15. In my Opinion, a prudent and competent tax specialist would have disclosed the risks 

associated with the Timeshare Program to potential investors in plain language 

highlighting the risks of CRA audit and assessment resulting from the non-arm’s 

length structure of the Program, valuation issues involved with the option contracts, 

the contractual exclusion of the valuation reports from tax litigation, the onus of proof 

in tax litigation, and the costs and time associated with tax litigation. 

 

16. Cassels Brock and Ronald J. Farano did not meet the standard of care of prudent 

income tax solicitors or specialists in issuing their Legal Opinions in respect of the 

Timeshare Programs. 

 

D.     FACTS RELIED UPON BY FARANO 

 

17. BNs' Report outlines the facts that Farano relied upon.  

 

E.    “GIFTS” IN CONTEXT OF LEGISLATIVE FRAMEWORK 

 

18. As previously discussed, Canadian courts generally define a "gift" as "a voluntary transfer 

of property from one person to another gratuitously and not as the result of a contractual 

obligation without anticipation or expectation of material benefit." For cases in the Relevant 

Period, see, generally:  

 

Woolner v. A.G. of Canada et al., 99 DTC 5722; [2000] 1 CTC 35, at para 7 (FCA);  

The Queen v. Zandstra, 74 DTC 6416, at 6419; [1974] CTC 503, at 508 (FCTD);  

The Queen v. McBurney, 85 DTC 5433, at 5435; [1985] 2 CTC 214, at 218-19 (FCA);  

The Queen v. Burns, 88 DTC 6101, at 6103; [1988] 1 CTC 201, at 205 (FCTD); aff 'd. 

90 DTC 6335; [1990] 1 CTC 350 (FCA); The Queen v. Friedberg, 92 DTC 6031, at 

6032; [1992] 1 CTC 1, at 2 (FCA); Pustina et al. v. The Queen (sub nom. Whent v. The 

Queen), 96 DTC 1594, at 1602; [1996] 3 CTC 2542, at 2558 (TCC); aff 'd. 2000 DTC 

6001; [2000] 1 CTC 329 (FCA); and The Queen v. Littler, 78 DTC 6179 (FCA), in 

which the court states that the word "gift" in a taxing statute must be taken as referring 

to what is known to the law as a gift. 

  

19. In Peter v. Beblow, [1993] 1 S.C.R. 980, the Supreme Court of Canada defined “gift”. 

McLachlin J. (as she then was) speaking for La Forest, Sopinka, and Iacobucci JJ. said: "the 

central element of a gift [is the] intentional giving to another without expectation of 

remuneration" [at p. 991-92].  
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20. Heakes states at page 8 of his Reply that Peter v. Beblow was a family law case that 

involved different facts, and that it would have been   of little or no assistance to Cassels 

in determining whether there was a gift in the situation considered by them. 

 

21. There is no suggestion in the decision that the Supreme Court was articulating a different 

concept of "gift" for purposes of family law.  

 

22. The requirement that the giving be “without expectation of remuneration" means that the 

donor must impoverish himself or herself through the act of giving. 

 

23. For example, where an individual transfers property with a FMV of $10,000 without 

remuneration, she is impoverished to the extent of the value of the property transferred. If, 

in return, the individual receives a tax credit of 50% under the ITA, her impoverishment is 

reduced by $5,000. Nevertheless, she is impoverished by $5,000. This is the “normal” 

expected consequence of all charitable donations under section 118.1 of the ITA. 

 

24. See also Hodges v. Deputy Commissioner of Taxation1 (previous Opinion), which states: 

 

Thus, the concept involves a net increase in the worth of the donee, corresponding with 

a net decrease in the worth of the donor, but without any detriment arising to the donee 

from the transfer of property. 
 

25. The net decrease in the worth of the donor implies that the donor must impoverish himself 

or herself by the value of the transferred property. 

 

26. Both BN2 and Heakes3 rely upon Justice Linden’s comment in Friedberg as authority that 

there could be a profitable gift from charitable donations: 

 

Thus, a gift is a voluntary transfer of property owned by a donor to a donee, in return 

for which no benefit or consideration flows to the donor (see Heald J. in The Queen v. 

Zandstra). The tax advantage which is received from gifts is not normally considered 

a 'benefit' within this definition for to do so would render the charitable donations 

deductions unavailable to many donors. 

 

27. Heakes states at page 3 of his Reply that the Friedberg case did not elaborate on possible 

exceptions to the general principle that a tax advantage does not "normally" constitute a 

benefit for the purposes of determining whether there has been a gift.  

 

 
1 Hodges v. Deputy Commissioner of Taxation, No. NT 96/405, AAT No. 12314 (1997) at para. 18, citing Leary v. 

Federal Commissioner of Taxation (1980), 80 A.T.C. 4438. 
2 BN states at para. 19 of his Report: "However, there was authority from the Federal Court of Appeal indicating that 

there could be a profitable gift". 
3 When the Cassels Opinions were delivered, the Federal Court of Appeal decision in Friedberg was a leading 

decision on the validity of gifts for income tax purposes. 
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28. BN's Report relies upon Friedberg4 as authority that there could be a profitable gift from a 

charitable donation at para. 19: "however, there was authority from the Federal Court of 

Appeal indicating that there could be a profitable gift". 

 

29. Similarly, Heakes states in his Responding Report that in his opinion, the Friedberg, 

Paradis and Duguay decisions collectively represent the state of the relevant jurisprudence 

relating to charitable gifts, as at the time the Cassels Opinions were delivered.  

30. Heakes further states at page 5:  

 

In the Friedberg decision, nothing is said about the relevance of the reason why 

the value of the donated textiles at the time of the donation exceeded their cost to 

the taxpayer. The taxpayer was simply considered to have made a charitable 

donation in an amount equal to the average appraised value of the donated textiles 

(approximately $229,000), even though the taxpayer had acquired them about a 

year earlier for a significantly lower price of only $12,000.   

 

31. However, as explained below, in interpreting “normally”, Friedberg should be read in the 

context of its particular facts and the legislative framework applicable to cultural properties 

within which the FCA based its decision. 

 

Legislative Framework   

 

32. The ITA has special rules for tax credits in respect of gifts that qualify as cultural gifts. 

 

33. To qualify as a “cultural gift”, The Canadian Cultural Property Export Review Board must 

determine that the object is of outstanding significance by reason of its close association with 

Canadian history, its aesthetic qualities, or its value in the study of the arts or sciences 

[paragraph 118.1(1)(a) of the ITA].  

 

34. There are two aspects of the legislative framework of the Cultural Property Export and 

Import Act (CPEIA) and the ITA that allow a donor to derive tax benefits from his donation 

of cultural gifts. 

 

35. First, a special rule in the ITA exempts capital gains from dispositions of certified cultural 

property from tax [subparagraph 39(1)(a)(i.1)].   

 

36. Hence, Mr. Friedberg's gain of $217,000 from his donation of “cultural property” was a 

profitable gift that was exempt from tax. 

 

37. Justice Linden was addressing profitable gifts specifically in the case of cultural property.   

 

It is clear that it is possible to make a 'profitable' gift in the case of certain cultural 

property. Where the actual cost of acquiring the gift is low, and the fair market 

 
4 92 DTC 6031 (FCA); aff'd on other grounds [1993] 4 SCR 285, 
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value is high, it is possible that the tax benefits of the gift will be greater than the 

cost of acquisition. A substantial incentive for giving property of cultural and national 

importance is thus created through these benefits. But not every gift will be found to 

benefit from these provisions. 

 

38. The FCA’s reasons are specific to donations of “certain cultural property”. And, as Justice 

Linden stated: “not every gift will be found to benefit from these provisions”. 

 

39. In respect of the second tax advantage (tax credit) the FCA said: 

 

The tax advantage which is received from gifts is not normally considered a "benefit" 

within this definition, for to do so would render the charitable donations deductions 

unavailable to many donors. 

 

40. Justice Linden's comment on "not normally" should be read in context. As Lord Halsbury 

said in Quinn v. Leathem:5  
  

Every judgment must be read as applicable to the particular facts proved or assumed 

to be proved, since the generality of the expressions which may be found there are not 

intended to be expositions of the whole law but govern and are qualified by the 

particular facts of the case in which such expressions are to be found. 
 

Justice Linden’s “not normally” comment suggests that there may be circumstances where a 

tax credit greater than the amount donated would be considered a benefit. As Bassila and 

Merhi (discussed below) show, tax courts frown upon enrichment from donations.  

 

41. Friedberg is limited by its facts and is not a “trump card” for all types of donations. 

  

42. BN states in paragraph 51 of his Report "Friedberg overruled Burns and Dutil, which had 

held that a donor must be impoverished in order for there to be a gift".  

 

43. In Burns [90 DTC 6335], the trial judge found that the contributions by Dr. Burns to the 

Canadian Ski Association through one of its divisions in Southern Ontario were for the 

purpose of securing a material advantage for his daughter and were benefits. The FCA 

dismissed the taxpayer's appeal. The taxpayer’s contributions were not payments made 

without consideration or without material benefit. The court found that the contributions 

were not true "gifts".  

 

44. In Dutil, 95 DTC 281 (Court File No. 91-42(IT)), the taxpayer made a payment of $1,100 

to a museum in Quebec and was provided with a receipt along with a certificate of 

valuation for $5,500.  

 

45. The Tax Court stated: 

 
5 [1901] AC 495 at 506. 
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Our tax system provides for the deduction of a charitable gift within the limits 

determined by the Act, when such a gift is made to a recognized body. It may thus be 

regarded as a normal consequence intended by the legislature in order to encourage 

such gifts. However, it may be seriously doubted whether such a gift even exists in the 

true sense when the taxpayer's sole motivation is clearly to enrich himself, not 

impoverish himself. If Friedberg (supra) is used as authority for the argument that 

this may nevertheless be the result of a gift, it is still true that it is the exception and 

not the rule [emphasis added]. 

 

46. See also Woolner v. The Queen, 99 DTC 5722 (FCA), The Queen v. McBurney, 85 DTC 

5433 (FCA), Burns v. MNR, 88 DTC 6101 (FCTD), and The Queen v. Zandstra, 74 DTC 6416 

(FCTD)). 

 

47. Friedberg does not mention overruling any other prior cases. The FCA approves Zandstra, 

[1974] 2 FC 254, 74 DTC 6416 at page 6032:  

 

Thus, a gift is a voluntary transfer of property owned by a donor to a donee, in return 

for which no benefit or consideration flows to the donor (see Heald, J. in The Queen 

v. Zandstra [74 DTC        6416] [1974] 2 F.C. 254, at p. 261.)  

 

48. In his Responding Report at page 8, Heakes states that "the Friedberg, Paradis and Duguay 

decisions collectively represent the state of the relevant jurisprudence relating to 

charitable gifts, as at the time the Cassels Opinions were delivered". However, as noted 

below, Paradis and Duguay involved different facts and different legal systems leading to 

different conclusions. 

 

49. Paradis and Duguay involved the role of taxpayer motivation in making charitable donations 

for tax purposes. Both cases were decided under the requirements of “gifts” and procedural 

requirements under the Quebec Civil Code. 

 

50. In Paradis, the Court relied on article 755 of the Civil Code of Lower Canada (C.C.L.C.) 

[paras. 35-37]: 

 

Gift inter vivos is an act by which the donor divests himself, by gratuitous title, of the 

ownership of a thing, in favour of the donee, whose acceptance is requisite and renders 

the contract perfect. This acceptance makes it irrevocable, saving the cases provided 

for by law, or a valid resolutive condition. 

 

Where there is no gift by notarial deed, the second paragraph of article 776 of the 

C.C.L.C. acknowledges gifts of moveable property as valid where they are 

accompanied by delivery. This paragraph reads as follows: 
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Gifts of moveable property, accompanied by delivery, may however be made and 

accepted by private writings, or verbal agreements. 

 

51. The three essential conditions under the Quebec Civil Code for the existence of a gift by 

hand: intent to give, physical delivery and acceptance by the donor [para. 37].  

 

52. Archambault T.C.J held that motivation was not relevant in determining the validity of gifts 

under Quebec law at paragraph 38: 

 

The Minister claims that Dr. Paradis’s principal motivation in acquiring the paintings 

and transferring them to the donees was strictly to obtain a tax benefit, not to divest 

himself of them in their favour. I do not deny that this motivation played an important 

role in Dr. Paradis’s actions during the relevant years. However, I do not believe it is 

pertinent to consider the tax advantage in order to determine the validity of a gift in 

Quebec law. 

 

53. The court also confirmed the Minister’s gross negligence penalties for inflated donation 

claims (at para. 73): 

 

[The taxpayer] was not only negligent in claiming a deduction for gifts of $36,500 in 

respect of the Messier-Leduc painting, but he also knowingly, or at least under 

circumstances amounting to gross negligence, made a false statement. I believe [the 

taxpayer] took part in a scheme to enable him to claim unwarranted tax deductions in 

respect of the donation of the … painting, the value of which indicated on the receipt 

from the Musée de Joliette considerably exceeded the fair market value of that 

painting. One would have had to have been credulous and naive to have believed that 

the appraisal prepared … could be a reasonable determination of that painting’s fair 

market value.  

 

54. The court also questioned the independence of the valuation opinions (para. 76): 

 

As … the seller of the Messier-Leduc painting… had an economic interest in 

completing the sale, it is conceivable that he was not sufficiently independent to 

provide a proper appraisal. Even if there had been no obligation on [the taxpayer’s] 

part to obtain an independent appraisal, the fact that [the seller] claimed the Messier-

Leduc painting was worth four times the price [the taxpayer] had paid for it should 

have raised a doubt in his mind as to the validity of such an appraisal. There are no 

“magic or miraculous” tax shelters in our tax system [emphasis added]. 
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55. Duguay6 involved multiple appeals and some 200 people in a so-called “scheme”7. The 

Federal Court of Appeal affirmed the Tax Court’s decision that the transactions in question 

were to be determined under rules in the Civil Code of Lower Canada, and in particular, arts. 

755 and 776 and that motivation was not relevant for tax purposes. 

 

56. Both Paradis and Duguay illustrate how aggressive the CRA can be in the case of inflated 

donation claims. The courts reduced the value of the donations and did not let the taxpayers 

make profitable gifts.  

 

57. I also note two other cases in the Tax Court that addressed taxpayer enrichment through 

donations. 

 

58. Bassila v. The Queen, 2001 CanLII 20 (TCC), rejected the taxpayer’s claim for charitable 

donations because he enriched himself beyond “normal” tax benefits under the ITA (para. 

5): 

 

[T]he appellant not only recovered his outlay but also derived a benefit therefrom 

through the tax credit. Thus, not only did he not diminish his substance, but he also 

derived a benefit beyond the tax benefit normally provided for by the Act. 
 

One must therefore speak not of impoverishment but of enrichment in these 

circumstances. I share the respondent's view that there were in this case no gifts 

within the meaning of section 118.1 of the Act. 

 

59. Similarly, Merhi v. The Queen, 2001 CanLII 691 (TCC), rejected the taxpayer’s claims for 

donations beyond the normal benefits provided by the ITA (paras. 64 and 65): 

 

In view of my conclusion, I also find that none of the three appellants Roger and 

Elie Merhi and Reine Helou made gifts within the meaning given that term by the 

courts. Indeed, Ms. Langelier demonstrated that, in acting as they did, the taxpayers 

not only recovered their outlay, but also derived a benefit through the tax credit. 

They clearly derived a benefit beyond the tax benefit normally provided for by 

the Act. 

One must therefore speak not of impoverishment but of enrichment in the 

circumstances. I share the respondent's view that no gifts were made in any of these 

three cases. 

 
6 2000 CarswellNat 2413, 2000 CarswellNat 3240, [2000] A.C.F. No. 1802, [2002] 1 C.T.C. 8, 103 A.C.W.S. (3d) 

1247, 2000 D.T.C. 6620 (Fr.), 268 N.R. 313; 1998 CarswellNat 2373, 1998 CarswellNat 2887, [1999] 3 C.T.C. 

2432, 99 D.T.C. 100 (Fr.). 

 
7 To use the language of the Tax Court in Paradis at para. 69. 
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60. In my Opinion, BN and Heakes do not fully address the context and legislative 

framework of the FCA's decision in Friedberg and Justice Linden's caution that not 

every gift will be found to benefit from the provisions. 

 

61. In my Opinion, it would be inappropriate to ignore Justice Linden's caution and extend 

the reasoning of Friedberg to all charitable donations. The caselaw does not support 

enrichment from donations in all circumstances beyond normal benefits under the 

ITA. 

 

62. In my Opinion, the suggestion that Friedberg, Duguay, and Paradis overruled the 

general common law requirement of impoverishment as a requirement of a gift is not 

supported by the cases.  

 

Risk Analysis 

 

63. CB specifically targeted its Legal Opinions to potential individual donors who would 

acquire and hold the Timeshare Weeks as capital property.  

 

64. There were several areas that suggested heightened CRA audit and assessment risk: (1) 

Expectation of Immediate Profit and Benefits; (2) Series of Transactions and Non-arm's 

Length Relationships; (3) Exclusion of the Valuation Report from Litigation and put options. 

 

Expectation of Immediate Profit and Benefits 

 

65. The Timeshare Program was structured so that individuals could, through a series of steps, 

derive tax credits greater than the cost of their donations, thereby ensuring an immediate 

cash profit.  

 

66. The contract provided that it was the "expectation of the Athletic Trust that the Canadian 

Beneficiaries will gift their Timeshare Interests as charitable donations" to Registered 

Canadian Amateur Athletic Associations (RCAAAs). 

 

67. Canadian courts have considered the “expectation of benefits” in several tax cases and held 

that the expectation was sufficient to invalidate the purported gift. 

 

68. See, for example, Woolner v. A.G. of Canada8 where taxpayers were not under any 

contractual obligation to contribute to the Church for their child to receive a bursary but were 

"highly expected" to contribute. The FCA held that, even absent contractual commitments, 

the expectation that the taxpayer would receive a material advantage from her donation was 

sufficient to contaminate her "gift". 

 

 
8 99 DTC 5722; [2000] 1 CTC 35 (FCA). 
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69. See Zandstra9:  

 

This Court has held that a gift, within the meaning of the common law, is a voluntary 

transfer of property from one person to another gratuitously and not as the result of a 

contractual obligation without anticipation or expectation of material benefit….  

 

70. See McBurney,  [1985] 2 C.T.C. 214, 85 D.T.C. 5433 (FCA): 

 

I cannot accept the argument that because the respondent may have been under no 

legal obligation to contribute, the payments are to be regarded as "gifts".  

 

71. The common theme of these appellate decisions is that, even absent contractual 

commitments, a material advantage or economic benefit disqualifies the property from being 

a gift under the common law.  

 

72. The Timeshare Program allowed Donors to receive property without cost but with a liability 

attached in the form of a Lien on the property.  

 

73. The Lien was payable on demand and carried interest at a market rate payable in arrears.  

 

74. Donors could pay off the Lien and extinguish their liability for US$3,200 by donating their 

units.  

 

75. Donors would obtain a tax credit based on a US$10,000 donation (or Canadian dollar 

equivalents). 

 

76. Hence, at a tax credit rate of 50%, Donors would obtain an immediate profit more than their 

cash outlay. 

 

77. James Parks addressed this aspect of the structure of the Timeshare Program in his Memo of 

July 13, 2000, at paragraph 3:  

 

…while you can say that there is no material advantage obtained because the "donor'' 

retains no property, the fact is that the donor does receive a clear tax benefit. 

Notwithstanding Friedberg, which held only that the tax advantage received from the 

tax credit does not disqualify the "gift", there clearly is a monetary advantage in 

paying $4,000 and receiving credit for having made a $10,000 donation. 

 

78. Parks states: "I doubt very much that we can state positively in the opinion that there is no 

clear understanding that a Class A beneficiary will be expected, although not legally 

required, to make a donation of the Timeshare Weeks that are received from the trust". 

 

 
9 The Queen v. Zandstra 74 DTC         6416; [1974] 2 F.C. 254 at p. 261. 
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79. Parks was also concerned about the risks of litigation. At Q. 1849 of Mr. Saltman's 

discoveries: 

 

... I am not convinced the smell test would be met if the matter were litigated. As we 

have also discussed, it is a simple matter for Revenue Canada to challenge the 

arrangement and force the donors to support their position. If they do not have the 

stomach for a fight, they clearly should not be undertaking this type of planning. The 

letter should address this, even if it detracts from the marketing aspect ...  

 

Series of Transactions and Non-arm's Length Relationships 

 

80. “Series of transactions” refers to the integration of individual and separate steps into a 

composite transaction. The doctrine is important in tax planning arrangements to determine 

whether a court will look at a sequence of events in isolated steps or as a composite. 

 

81. The linkage of separate steps into a “series” depends upon their interdependence and the way 

the transactions are structured. Thus, we must determine: when is a sequence of events (e.g., 

A to B, then B to C) considered a single composite transaction, such as A to C?10 This is a 

factual determination. 

 

82. Relying on Saltman’s Discoveries, Heakes states in his Responding Report that the series of 

steps in the Timeshare Program were not preordained but involved discrete decisions, each 

involving discretion. For example, Heakes identifies the following steps (pages 19-20): 

 

▪ the Trustee exercised discretion in determining whether to distribute Timeshare 

Weeks to the Class A Beneficiaries; 

 

▪ the Class A Beneficiaries had to decide whether to retain their Timeshare Weeks 

or become Donors; 

 

▪ the RCAAA Donees had to determine how to market the Timeshare Weeks that 

were donated to them.  

 

83. The House of Lords addressed the issue of preordained steps to produce a given result in 

several cases involving tax planning. See, for example, Furniss v. Dawson, [1984] A.C. 474 

(U.K. H.L.) and Craven v. White (1988), [1989] A.C. 398 (U.K. H.L.), which the Federal 

Court of Canada cited with approval in OSFC Holdings Ltd., 2001 FCA 260.  

 

 
10 OSFC Holdings Ltd. v. R., 2001 FCA 260, [2001] 4 C.T.C. 82, 2001 D.T.C. 5471, 17 B.L.R. (3d) 212, 275 N.R. 

238, 29 C.B.R. (4th) 105, [2001] F.C.J. No. 1381, [2002] 2 F.C. 288, 2001 CAF 260, Justice Rothstein quoting 

Krishna, Vern, The Fundamentals of Canadian Income Tax, 6th ed. (Scarborough: Carswell, 2000), at page 888 at 

para. 18. 
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84. Lord Oliver explained the approach to preordained steps in tax planning in Craven v. White, 

at page 514:  

 

As the law currently stands, the essentials emerging from Furniss v. Dawson, [1984] 

A.C. 474, appear to me to be four in number: (1) that the series of transactions was, at 

the time when the intermediate transaction was entered into, pre-ordained in order to 

produce a given result; (2) that that transaction had no other purpose than tax 

mitigation; (3) that there was at that time no practical likelihood that the preplanned 

events would not take place in the order ordained, so that the intermediate transaction 

was not even contemplated practically as having an independent life, and (4) that the 

pre-ordained events did in fact take place. 

 

85. Heakes comments on the risk of a CRA challenge of the arrangement in his Opinion (at 

pages 9 and 10): 

 

The Cassels Opinions point out that the Trustee "expects" that most of the Donors 

would donate the Timeshare Weeks received by them and states that if all or 

substantially all of the Donors decided to gift the Timeshare Weeks to the 

RCAAA…, the CRA "may be more inclined to challenge the arrangement", 

although the Cassels Opinions later refer to the "unlikely" success of such a 

challenge. However, the Cassels Opinions also note that there was neither an 

obligation on the part of the Donors to make such a donation nor an understanding 

that a donation would in fact be made. The Cassels Opinions implicitly conclude that, 

had they existed, these would have been more relevant than the existence of an 

expectation by the Trustee. 

 

86. Heakes states that “ it was reasonable for Cassels to analyze the transactions based on the 

existence of a separation between the distribution of the Timeshare Weeks and the 

donation thereof to the RCAAA Donees”. However, Saltman’s response to Q. 1224 of his 

Discoveries shows the link between the various transactions: 

 

So yes, the developer is earning a profit on the front-end on one transaction and on 

the  back-end on the second transaction, but all of that is in accordance with 

industry practice and it's not preordained 

 

87. The linkage between the front end and the back end speaks to their interdependence. Without 

the two linked ends, the Timeshare Program would not have produced the desired profits. 

 

88. Heakes addresses the step transactions doctrine in footnote 31 of his Responding Report. He 

suggests that the two UK House of Lords cases (Furniss v. Dawson, and Craven v. White), 

which the Federal Court of Canada cited with approval in OSFC Holdings Ltd. did not 

involve gifts and that the UK cases “are generally regarded as supporting a business 

purpose test and possibly a step transaction test in the UK tax law, at least in certain 

circumstances”.  
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89. Heakes states correctly that the Supreme Court expressly rejected the application of a 

general business purpose test in Canadian income tax law [Stubart Investments, [1984] 

1 SCR 536] but did not expressly accept or reject the step transaction doctrine. He states 

that “instead, the Supreme Court set out a general principle of statutory interpretation and 

various interpretive guidelines”. 

 

90. Justice Estey explained the guidelines as follows: 

 

Moreover, the formal validity of the transaction may also be insufficient where: 

 

▪ the setting in the Act of the allowance, deduction or benefit sought to be 

gained clearly indicates a legislative intent to restrict such benefits to rights 

accrued prior to the establishment of the arrangement adopted by a taxpayer 

purely for tax purposes;… 

 

▪ 'the object and spirit' of the allowance or benefit provision is defeated by the 

procedures blatantly adopted by the taxpayer to synthesize a loss, delay or 

other tax-saving device, although these actions may not attain the heights of 

'artificiality' in s. 137. This may be illustrated where the taxpayer, in order to 

qualify for an 'allowance' or a 'benefit', takes steps which the terms of the 

allowance provisions of the Act may, when taken in isolation and read 

narrowly, be stretched to support. However, when the allowance provision is 

read in the context of the whole statute, and with the 'object and spirit' and 

purpose of the allowance provision in mind, the accounting result produced 

by the taxpayer's actions would not, by itself, avail him of the benefit of the 

allowance” [emphasis added]. 

 

91. With respect, Heakes’ comment in footnote 31 ignores the jurisprudence on the 

interdependence of composite transactions during the Relevant Period, which the FCA 

quoted with approval in OSFC Holdings Ltd. 

 

92. The series of steps in the Timeshare Program would also consider the non-arm’s length 

relationships of the promoters and parties in the Program.  

 

93. As discussed in my earlier Opinion (October 1, 2021), the concept of arm's length describes 

the relationship between parties who act in their own self-interest and without undue control 

or influence of one of the parties of a transaction over the other.11  

 

94. There are two concepts of arm’s length: legal and factual.12 

 

 
11 See, for example, S1-F5-C1 "Related Persons and Dealing at Arm's Length" (June 9, 2015). 
12 Income Tax Act, para. 251(1)(b). 
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95. The Timeshare Program involved a series of interconnected and preordained sequence of 

events and transactions. Mr. Saltman refers to the factual connections between the parties in 

his Discoveries: 

 

Q. 1498: Was CAA intended to be independent from the Trust?  

 

A. CAA was a separate entity from the Trust, but they were administering the whole 

program for the Trust, for the trustee, for the donors and so on. So, they were intimately 

involved. 

 

Q. 1506: CAA's only interest, as I understand it, was in getting donations to the 

RCAAAs. 

 

A.  No. That is the front end. They were also involved in the back end. They represented 

the RCAAAs with the developer to try to realize proceeds, as well. They were involved 

in the whole program, therefore. 

 

96. The Timeshare Program provided that: 

 

▪ The Trustee had the sole legal title to all of the property comprising the Trust 

Fund and also had exclusive management and control of all Trust property 

(Article 2.3 of the Athletic Trust of Canada Trust Deed). 

 

▪ The Beneficiaries did not have any right or power to alienate or otherwise 

encumber the Timeshare Interests. 

 

▪ The Trustee had the absolute power, notwithstanding any rule of law to the 

contrary, to purchase Trust assets at fair market value on such terms, conditions 

and price as the Trustee in its absolute and uncontrolled discretion considered 

advisable. The Trustee's decision in this regard was final, absolute and binding 

without any other approval whatsoever (Article 2.4, Schedule 3, Athletic Trust 

of Canada). 

 

97. In my Opinion, the reasonable expectation of Donors of an immediate profit and 

benefits from the interdependence of the series of transactions in the Timeshare 

Program substantially increased the risk of a CRA assessment. 

 

98. In my Opinion, there was a substantial risk that the parties in the Timeshare Program 

were not factually at arm's length with each other as they were not independent and 

were intimately involved with each other in various steps of the overall structure of the 

promotion.  
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Exclusion of The Valuation Report from Litigation and Put Options 

 

99. The value of the donations was central to the tax credits that the Donors could claim.  

 

100. Through a marketing arrangement with a company called Canadian Athletic Advisors 

Ltd. (CAA), the developers could acquire (call options), and were required to acquire (put 

options), the Timeshare Weeks for a price that was either 60 percent below the appraised 

fair market value of the Weeks, or (if more than 100 units purchased) between $1,000 to 

$1,100 US per week. 
 
101. Thus, the developers could purchase (or be required to purchase) the properties at a price 

substantially below their appraised fair market value, which ranged between $13,275 and 

$28,600. 

 

102. Heakes states in his Responding Report (page 23): “Both the put options and the call 

options were separate property from the Timeshare Weeks. The subsequent sale of the 

Timeshare Weeks by the RCAAA Donees was a separate transaction from the donation of 

these properties to the RCAAA Donees by the Donors. 

 

103. The put options would be directly relevant to the determination of the FMV of the 

Timeshares. 

 

104. The option contracts would likely attract the attention of the CRA’s audit. 

 

105. In the circumstances of the overall and integrated financial arrangements, there was a 

substantial risk that the CRA would closely scrutinize the Timeshare Program in an audit 

and would focus on the options contracts and their impact on valuations. 

 

106. The Valuation Report contained an unusual clause that explicitly exonerated Michael Cane 

Consultants from giving testimony or attending in any court by reason of the appraisal. 

  

107. In tax litigation, the Minister’s Assumptions of Fact are deemed to be correct unless the 

taxpayer can establish otherwise [ss. 152(8)].  

 

108. Hence, the taxpayer has the initial burden of dislodging the Minister’s assumptions of fact. 

In Hickman Motors Ltd v R, [1998] 1 C.T.C. 213 (SCC), the Supreme Court stated (para 

92):  

 

The Minister, in making assessments, proceeds on assumptions and the initial onus 

is on the taxpayer to “demolish” the Minister's assumptions in the assessment.  

 

109. The exclusion of the testimony of Michael Cane Consultants in any litigation in any court 

concerning the valuation resulting from the appraisal exposed the Donors to considerable 

litigation risk if the CRA based its assessment upon the valuation of the Timeshare Weeks.  
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110. In my Opinion, the non-arm’s length structure of the Program and the series of 

transactions in the Timeshare Program increased the risk to the Donors that the CRA 

would closely scrutinize and challenge the valuation of the Timeshare Weeks.  

 

111. In my Opinion, the Donors would be at a considerable disadvantage in tax litigation 

with the CRA if they could not adduce evidence of the professional valuations through 

the contractual exclusion of the expert appraisal testimony. That fact, the onus 

generally and the relevance of the put option should have disclosed to the Donors. 

 

CRA Policies for Charitable Donations 

 

112. The CRA has published its interpretation of "gifts" in various sources and adopted the 

common law definitions. The CRA has stated that the transaction must not result directly or 

indirectly in a right, privilege, material benefit or advantage to the donor or to a person 

designated by the donor and must be made without conditions attached. See, for example, 

(30 August 1994 External T.I. 9334415 - CHARITABLE DONATIONS) at para. 4(a): 

 

It is the Department's position that a 'gift' for the purposes of section 118.1 of the Act 

must be regarded as such at common law. In this regard, it is our view that such a gift 

is a voluntary transfer of real or personal property from a donor, who must freely 

dispose of his or her property to a donee, who receives the property given. The 

transaction must not result directly or indirectly in a right, privilege, material benefit or 

advantage to the donor or to a person designated by the donor.  To qualify, the 

donation must be in the form of an outright gift. Any legal obligation (i.e., a 

direction with respect to the use of the funds) imposed on the donee would cause the 

transfer to lose its status as a gift.  Further, in order for an expenditure to be 

considered a gift it must be made without conditions, from a detached and 

disinterested generosity, and out of affection, respect, or charity like impulses, and not 

from the constraining forces of any moral or legal duty. The donee must have an 

unfettered right to use a donation as it wishes. 

 

113. See also Interpretation Bulletin IT-110R3 (June 20, 1997) "Gifts and Official Donation 

Receipts," as follows: 

 

A gift . . . is a voluntary transfer of property without valuable consideration. 

Generally, a gift is made if all three of the conditions listed below are 

satisfied: 

 

(a)  some property—usually cash—is transferred by a donor to a registered charity; 

 

(b)  the transfer is voluntary; and 
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(c)  the transfer is made without expectation of return. No benefit of any kind may be 

provided to the donor or to anyone designated by the donor, except where the 

benefit is of nominal value (emphasis added). 

 

State of Knowledge of Tax Bar of Risks   

 

114. During the Relevant Period, the  CRA was actively involved in auditing charitable donation 

arrangements in the 1990s. There was considerable litigation covering a broad spectrum of 

issues in the arrangements. 

 

115. Some cases dealt with "buy low, donate high" schemes, based on valuations of donations. 

See, for example:  

 

Dutil v. The Queen, 95 DTC 281 (TCC) [Donation of watercolours. The Tax Court 

said: "There was even some doubt that the taxpayer had made a true 'gift' within the 

meaning of the law of Quebec, since his sole motivation was to enrich himself not to 

impoverish himself "]. 

 

116. Some cases involved the donor's expectation of material benefits in return for his/her 

donation, which would negate the "gift".  

 

117. See for example: 

 

• The Queen v. Dr. F. Bruce Burns, 88 DTC 6101 (FCTD): per Pinard, J. "I would 

like to emphasize that one essential element of a gift is an intentional element that 

the Roman law identified as animus donandi or liberal intent (see Mazeaud, Leçon 

de Droit Civil, tome 4ième, 2ième volume, 4ième edition, No. 1325, page 554). 

The donor must be aware that he will not receive any compensation other than pure 

moral benefit; he must be willing to grow poorer for the benefit of the donee without 

receiving any such compensation. In my view, the defendant believed he was 

paying for his daughter's ski training, and he considered that to be the benefit. 

Consequently, the defendant did not have the animus donandi or liberal intent 

required to allow the payments he made to the C.S.A. to be considered 'gifts' under 

subparagraph 110(1)(a)(ii) of the Act". 

 

• Tite v. MNR, [1986] 2 C.T.C. 2343, 86 D.T.C. 1788 (TCC): There was no "gift" 

made in the proper sense, such that it arose because of "detached and disinterested 

generosity". Under the provisions of paragraph 110(1)(a) of the Income Tax Act it 

is not possible to make a "gift" if some valuable consideration such as goods or 

services is received in return). 

 

118. Some were valuation disputes between the donors and the CRA.  

 

119. See, for example: 

595



 

 
19 

 

• Ken A. Whent v. The Queen, (TCC) [1996] 3 C.T.C. 2542: “…I have arrived at three 

adjusted appraisals of $660,000, $650,000, and $680,000. The highest ($680,000) 

is only 4.4 per cent higher than the lowest ($650,000) … I find that the fair market 

value of the Morrisseau Art during the years 1984, 1985 and 1986 was $660,000 or 

very close to that amount. For convenience when issuing the required 

reassessments, the fair market value may be regarded as two-thirds of the PADAC 

appraised value and, I assume, two-thirds of the amounts of the charitable receipts 

issued by the respective public galleries”. 

 

• Aikman et al. v. The Queen, 2000 DTC 1874, [2000] 2 CTC 2211 (TCC): the 

appellants donated a Cyclo-Crane to the Canadian Museum of Flight and 

Transportation. For tax credit purposes, the donors, estimated the cost of recreating 

the original prototype, ascertained the craft's fair market value (FMV) to be 

US$3,075,000. The Canadian Cultural Property Export Review Board (CCPERB) 

disagreed and assessed the vehicle's FMV at US$200,000. The court concluded that 

the evidence did not support an FMV above US$200,000, emphasizing that the 

onus is on the appellants to show that the CCPERB's FMV evaluation was 

incorrect. In the absence of a market price or place for the object being donated, the 

taxpayer runs the risk that the CCPERB or the court will take the price at which 

the artifact was purchased as the best evidence of its FMV. 

 

120. Some cases concerned gross negligence penalties for inappropriate valuations.  

 

121. See, for example: 

 

• Coté et al. v. The Queen, 99 DTC 72, [1999] 3 CTC 2373 (TCC): the appellants 

purchased art and jewelry from a dealer on the advice of a colleague for the purpose 

of donating them to charity and deducting the appraised value of the donations 

from their income. Upon assessment, the Minister disallowed the claimed credits. 

The Tax Court of Canada found that the Minister should have allowed for credits 

based on the market value of the gifts, but that it was correct to assess penalties for 

the difference between that amount and the inflated amount the appellants claimed. 

 

• Gagnon v. The Queen, [1991] T.C.J. No. 655 (TCC): "…the appellant was told of 

what he referred to as a "tax shelter" that would enable him to obtain a tax 

deduction,… Although the appellant said he checked with some colleagues to see 

if such a practice was common and legal, his statement and his evidence clearly 

show that he accepted the proposal with the assurance that the receipt he would be 

given for tax purposes would be much greater than the amount spent. I do not 

believe that a reasonable and even slightly well-informed person could accept such 

a proposal concocted by third parties, suggesting at the outset that the value and the 

amount of the receipt will be obviously falsified. I do not think a reasonably 
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intelligent and prudent person could seriously claim to have made an honest gain 

through a charitable donation in such circumstances". 

 

• Duguay et al. v. The Queen, 99 DTC 100, [1999] 3 CTC 2432 (TCC): the Minister 

disallowed all the charitable gift tax credits the appellants had claimed with respect 

to artwork they had purchased and donated to registered charitable organizations. 

The donors were found grossly negligent in procuring charitable receipts that they 

knew, or ought to have known, exaggerated the fair market value of the works by 

a factor of 4. The Tax Court was also correct in affirming the penalties on the 

taxpayers for misrepresenting the items' FMV. 

 

• Langlois v. The Queen, 99 DTC 124, [1999] 3 CTC 2589 (TCC): the Minister 

disallowed all tax credits claimed by the taxpayer, who had purchased and donated 

works of art to registered charitable organizations. The receipts filed by the donor 

did not reflect the FMV of the works. In fact, their value was substantially 

exaggerated. However, because the donor had done some research and had taken 

certain precautions prior to donating the artwork, he was not grossly negligent in 

respect of filing the said receipts.  

 

122. The tax bar was aware of, and concerned with, increasing CRA audit scrutiny at the time of 

donation arrangements, and the role of charities in their structure, particularly in the context 

of retail investor and tax shelter arrangements.  

 

123. For example, in a public presentation entitled Fundamental New Developments in the Law 

of Charities in Canada, a conference sponsored by the Continuing Legal Education 

Committee of the Canadian Bar Association of Ontario in Toronto on Friday, October 27, 

2000 (published January 1, 2001), James M. Parks of Cassels Brock & Blackwell, Barristers 

and Solicitors, Toronto addressed some of the concerns:  

 

Recent amendments to the Act, following changes introduced in the February 1999 

Budget, could lead to serious consequences for charities and donors, as well as 

advisors. When the proposals were introduced, the Minister of Finance referred 

specifically to instances involving so-called "art flips", in which fairly elaborate 

arrangements had been developed to permit works of art, with a value of no more than 

$1,000 (thus eligible to be treated as "personal-use property") to be acquired by 

potential "donors" at a "discount" to their assumed "real" fair market value. Typically, 

a "donor" would acquire such a property for say, $400, and then immediately donate 

it to a receptive charitable recipient which would be prepared to issue an official receipt 

for a value of $1,000. The charity would in many cases sell the property back to the 

proprietor at a discount…. 

 

The Federal Court of Appeal has held that the amount paid by a donor does not 

necessarily establish its "value" when the property is given to a charity, although it is 

a factor to be taken into account.  
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For this reason and as a matter of tax policy for a variety of other reasons undoubtedly 

associated to a large extent with CCRA's wish to codify these rules, the Department of 

Finance announced in February 1999 that there would be serious consequences for 

charities that issued receipts for values that could not be justified. These rules were 

recently enacted and are now law. There are also penalties for advisors to charities, in 

addition to the penalties that had always been available to CCRA to attempt to regulate 

the donors themselves. 

The objective is to try to "chill" this type of tax planning, by exposing not only the 

donor but persons advising donors and presumably those alleged to be promoting" 

these types of arrangements, as well as the charities themselves.  

Despite substantial lobbying efforts by a number of organizations, the rules have now 

been enacted, and they are very broadly worded (emphasis added). 

 

124. BN states in paragraph 19 of his Report, that "On December 22, 2000, tax specialist lawyers 

were of the view that the FCA authority (that there can be a profitable gift) trumped the 

lower court authority that a gift must require impoverishment of the debtor." In my opinion, 

as stated above, that is an over extension of the caselaw. 

 

125. The Heakes Report (page 15) states that the Cassels Opinions contained several qualifying 

statements and indications that participation in the Timeshare Program would involve 

risk for the Donors, such that a prudent person investing in the Timeshare Program 

should understand that such an investment would involve risk and that he or she should 

consider obtaining his or her own tax advice.  

 

126. Heakes states in his Responding Report (page 23) that the risks of CRA assessment and the 

costs of disputing same were “self-evident potential consequences of a challenge by the 

CRA, the risk of which was adequately disclosed in the Cassels Opinions”. 

 

127. With respect to Heakes, retail investors would be unlikely to sufficiently comprehend the 

complex statutory tax provisions, common law jurisprudence, valuation issues of call and 

put options, and anti-avoidance rules pertaining to charitable donations to understand the 

risk of CRA audits, the substantial probability of adverse assessments, and the evidentiary 

implications of excluding the valuation reports from litigation. 

 

128. It would be unlikely that the Donors would appreciate the risk, length, onus, and costs of tax 

litigation resulting from any CRA assessments. 

 

129. Jewett states that it was industry practice and not unusual for Donors to seek a second tax 

opinion (at page 8):  

 

It was also clear that any Donor, and/or the Donor’s professional advisors, were 

perfectly free to seek their own second tax opinion from completely 
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independent counsel should they wish. In my experience, seeking a second tax 

opinion in tax related transactions was not, and is not, unusual. It is a frequent 

part of professional advisors’ own due diligence before suggesting or 

recommending such a transaction to their clients. 

 

130. Jewett states that Donors could obtain their own second opinions from completely 

independent counsel.  

 

131. However, it would be unlikely in the circumstances for individual Donors to seek an 

independent second tax opinion where the CB Opinions were from a prestigious law firm 

and were specifically targeted to them. 13 

 

132. A prudent tax specialist would have outlined the risks associated with the Timeshare 

Program in plain language for the benefit of retail investors.  

 

133. The Opinions to the retail investors should have highlighted the risks of CRA audit and 

assessment resulting from the non-arm’s length structure of the Program, valuation issues 

involved with the donations and option contracts, the contractual exclusion of the valuation 

reports in the event of tax litigation, and the onus, costs, and time associated with tax 

litigation. 

 

134. In my Opinion,  

 

135. The tax bar was aware of CRA assessments and heightened audit and 

litigation risks for potential donors of charitable gifts during the Relevant 

Period.  

 

136. The CB Opinions during the Relevant Periods should have provided 

greater disclosure of the risks inherent in the Timeshare Program for retail 

investors, who were specifically targeted in their opinions. 

 

137. A prudent and competent tax specialist would have disclosed the risks 

associated with the Timeshare Program to potential investors in plain 

language highlighting the risks of CRA audit and assessment resulting from 

the non-arm’s length structure of the Program, valuation issues involved with 

the option contracts, the contractual exclusion of the valuation reports from 

tax litigation, and the onus, costs, and time associated with tax litigation. 

 

 
13 The Legal Opinion of October 6, 2000, stated: "This opinion is specifically directed to potential donors who are 

individuals and who acquire and hold the Timeshare Weeks as capital property”. The opinions of May 18, 

2001, September 7, 2001, May 13, 2002, November 11, 2002, and April 8, 2003, stated: “This opinion may be 

relied upon only by CAA and potential donors, their agents and professional advisors, for the purpose of the 

transactions contemplated by this opinion.” 
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138. Cassels Brock and Ronald J. Farano did not meet the standard of care 

of prudent income tax solicitors or specialists in issuing their Legal Opinions 

in respect of the Timeshare Programs. 

 

 Tax Chambers LLP 

  

  

 
 

 _____________________________________ 

 Vern Krishna, CM, QC, FRSC, FCPA 

Of Counsel 
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CITATION: Lipson v. Cassels Brock & Blackwell LLP 
COURT FILE NO.: CV-09-376511CP 

DATE: October 20, 2022 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

BETWEEN: )
)

JEFFERY LIPSON 
Plaintiff 

- and -

CASSELS BROCK & BLACKWELL 
LLP 

Defendant 

)
)
) 
) 
) 
) 
) 
)
)
)
)
)
)
)
)
)

Adam Dewar for the Plaintiff 

Peter Griffin the Defendant 

Sean Dewart and Adrienne Lei for the third-
parties Gardner Roberts LLP and The Estate 
of Ronald J. Farano, Deceased 

Ethan Shiff for the Third Party Prenick 
Langer LLP 

Deepshikha Dutt and Frank Bowman for the 
Third Party Mintz & Partners LLP 

Proceeding under the Class Proceedings 
Act, 1992 

)
)

PERELL, J. 

FILE DIRECTION 
This is a certified class action with a trial scheduled for January 23, 2023. I have been 

advised that the main action has been settled subject to formalizing the agreement and court 
approval. Some of the third party proceedings have also conditionally settled. 

In these circumstances, I set November 14, 2022 for a motion in writing for approval of 
the notice plan and ancillary relief. 

I set January 20, 2023 for a settlement approval hearing (virtual hearing) and for any 
motions to implement the settlement of the third party proceedings. 

602

http://intra.judicialsecurity.jus.gov.on.ca/NeutralCitation/


2 

 The parties shall file their materials in accordance with the Rules of Civil Procedure and 
on Ontariocourts.caselines.com. 

 
Perell, J.   
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Exhibit R – List of Cases Approving Contingency Fee of 30% or More 

1. In Green v. CIBC, 2022 ONSC 373 (CanLII) at paragraph 97, Justice Myers approved a 30%
fee on a $125 million “mega settlement” against a Canadian Bank.

2. In Suzic v. VIB Event Staffing et al., 2022 ONSC 3837at paragraph 64, Justice Akbarali
approved a 33% fee in a small employment class action.

3. In Davidson v. Solomon (Estate), 2020 ONSC 2898 (CanLII) at paragraph 73, Justice Mew
awarded a 33% fee in a comparatively small settlement ($430,000) against the estate a
dentist accused of surreptitiously videotaping his patients. In that case, class counsel’s
docketed time exceeded their percentage-based contingency fee;

4. In Reddock v. Canada (Attorney General), 2019 ONSC 7090 (CanLII) at paragraph 32,
Justice Perell approved a 33.3% fee of $7,033,225.40 on a $21,120,797 settlement in a
wrongful solitary confinement class action;

5. In Brazeau v. Attorney General (Canada), 2019 ONSC 4721 (CanLII) at paragraph 29 Justice
Perell awarded Class counsel a 33.3% contingency fee in a wrongful solitary confinement
class action;

6. In Park v. Nongshim Co., Ltd., 2019 ONSC 1997 (CanLII) at paragraph 81, Justice Glustein
adopted the “presumptive approval” of the retainer agreement as set out in Cannon and
approved a 1/3rd (33.3%) contingency fee in a price fixing class action;

7. In Ronald J. Valliere v. Concordia International Corp. 2018 ONSC 5881, Justice Morawetz
approved a 33.3% contingency fee as set out in the retainer agreement as applied to the
portion of a $18 million securities settlement relating to non-Quebec residents (the fees
for the Quebec residents would be sought separately by Quebec class action counsel);

8. In Middlemiss v. Penn West Petroleum, 2016 ONSC 3537 (CanLII), at paragraphs 19 and
20 Justice Belobaba approved the 33% contingency fee (plus disbursements and taxes) as
specified in the retainer agreement on a $26.5 million securities class action;

9. In Silver v. Imax Corp., 2016 ONSC 403 (CanLII), Justice Baltman approved a 33%
contingency fee (plus disbursements and taxes) in a securities case (there were two co- 
counsel firms – the retainer with one was set at 33% and the second was set at a range of
25-33% with the second firm requesting the fee be set at 33%);

10. In Rezmuves v. Hohots, 2020 ONSC 5595 (CanLII) at paragraphs 10 and 43 where Justice
Perell approved a 30% contingency fee in a very small ($500,000) solicitors negligence
class action settlement;
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11. In Vester v. Boston Scientific Ltd., 2020 ONSC 3564 (CanLII) at paragraphs 44 and 56 
where Justice Perell approved a 30% contingency in a $21.5 million medical device class 
action; 

 

12. In Harper v. American Medical Systems Canada Inc., 2019 ONSC 5723 at paragraphs 14 
and 54 Justice Perell approved a 30% contingency in a $20 million medical device class 
action; 

 

13. In Condon v. Canada, 2018 FC 522 (CanLII) at paragraph 111 Justice Gagné of the Federal 
Court approved a 30% contingency fee as set out in the retainer agreement in a $17.5 
million data breach settlement; 

 

14. In Cass v. WesternOne Inc., [2018] O.J. No. 4165, at paragraphs 125-128 Justice Glustein 
approved a 30% contingency fee (plus disbursements and taxes) on a $1 million 
securities settlement. In Cass, the Plaintiff was approved for Class Proceedings Fund 
funding and as such, the Fund’s 10% levy was deducted from the settlement as well; 

 

15. In Ramdath v. George Brown College of Applied Arts and Technology, [2016] O.J. No. 
2803, at paragraphs 13 and 14, Justice Belobaba approved a 30% contingency fee (plus 
disbursements and taxes) as specified in the retainer agreement on a $2.725 million 
educational negligence settlement; 

 

16. In Frank v. Caldwell, [2014] O.J. No. 1028, at paragraphs 30-32 and 38-39 Justice Perell 
approved a 30% contingency fee (plus disbursements and taxes) as specified in the 
retainer agreement on a USD$3.5 million securities settlement; 

 

17. In Sayers v. Shaw Cablesystems Ltd., [2011] O.J. No. 637, at paragraphs 30 and 39 Justice 
Perell approved a 30% contingency fee (plus disbursements and taxes) as set out in the 
retainer agreement on a $337,800 employer negligence settlement; 

 

18. In Verna Doucette v. Eastern Regional Integrated Health Authority, [2010] N.J. No. 46, at 
paragraphs 6 and 85 Justice Thompson from the Newfoundland and Labrador Supreme 
Court - Trial Division approved a 33.3% contingency fee (plus fees and disbursements) as 
set out it in the retainer agreement on a $17.5 million medical negligence settlement. 
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Firm Photocopies
Long distance phone 
calls and conference 

calls
Postage Fax Process Server Courier

Corporate Search 
Services

Experts Travel
Court and 

administrative 
filing fees 

Research 
services

Redi 
Web/Document 

Management

Court Reporters 
and related 

services 

Transaction 
Levy

Document 
Production 

Fees

Mediator 
Fees

FIRM TOTALS
GST/HST on 

Disbursements

Total 
Disbursements 

& HST

Roy Elliott O'Connor 
LLP (2008 to June 30, 
2010 - GST Applicable) $2,555.60 $7.58 $0.57 $21.60 $30.00 $48.65 $0.00 $0.00 $0.00 $0.00 $255.11 $5,476.99 $0.00 $0.00 $0.00 $0.00 $8,396.10 $419.81 $8,815.91

Roy Elliott O'Connor 
LLP (July 1, 2010 to 
May 31, 2013) $28,117.75 $17.56 $19.34 $295.45 $2,158.50 $1,393.06 $0.00 $59,299.69 $146.22 $529.00 $2,415.45 $21,000.00 $111.00 $50.00 $0.00 $0.00 $115,553.02 $14,986.95 $130,539.97

Roy O'Connor LLP 
(June 1, 2013 
onwards) $22,030.48 $48.20 $663.85 $85.90 $1,446.50 $2,752.18 $549.61 $282,461.40 $27.25 $1,257.00 $687.69 $21,400.00 $10,521.12 $0.00 $3,895.75 $9,705.90 $357,532.83 $46,347.31 $403,880.14

Grand Total $52,703.83 $73.34 $683.76 $402.95 $3,635.00 $4,193.89 $549.61 $341,761.09 $173.47 $1,786.00 $3,358.25 $47,876.99 $10,632.12 $50.00 $3,895.75 $9,705.90 $481,481.95 $61,754.06 $543,236.01
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If a case is awarded funding, a levy in favour of the Class Proceedings Fund (the “Fund”) is payable after the case is either settled or adjudicated in favour of the class.

Regulation 771/92 sets out the way in which the Fund’s levy is calculated.

10.

(1) This section applies in a proceeding in respect of which a party receives �nancial support from the Class Proceedings Fund.  O. Reg. 771/92, s. 10 (1).

(2) A levy is payable in favour of the Fund:

(a) when a monetary award is made in favour of one or more persons in a class that includes a plaintiff who received �nancial support under section 59.3 of the Act; or

(b) when the proceeding is settled and one or more persons in such a class is entitled to receive settlement funds.  O. Reg. 771/92, s. 10 (2).

(3) The amount of the levy is the sum of,

(a) the amount of any �nancial support paid under section 59.3 of the Act, excluding any amount repaid by a plaintiff; and

(b) 10 per cent of the amount of the award or settlement funds, if any, to which one or more persons in a class that includes a plaintiff who received �nancial support under section 59.3 of the Act is entitled.  O. Reg.
771/92, s. 10 (3).

In summary, the levy is composed of repayment of the disbursement funding provided by the Fund and 10 % of the “amount of the award or settlement funds, if any, to which one or more persons in a class” is entitled.

The courts have interpreted various aspects the formula for the 10% levy.

In Martin v. Barrett, [2008] O.J. No. 3813, the court concluded that the Fund’s 10 per cent levy is calculated on the Net recovery, after the deduction of counsel fees and any other costs incurred to administer the
settlement.

At paragraph 42, the Court stated:

[42] …The success of a class action can be measured by the amount distributable to, or applicable for the bene�t of, the class.  It is, in my opinion, both reasonable and logical for the quid pro quo to be received by the
Foundation for its �nancial assistance in achieving such success to depend on the extent of the success, without regard to counsel fees or other expenditures made for the same purpose.

At paragraph 48, the Court further stated:

[48] The levy payable to the Fund pursuant to the Regulation is to be calculated by applying 10 percent of the net amount of any monetary award or settlement amount remaining after the deduction therefrom of all
sums which the court directs to be paid to those other than class members.  These deductions may include, among other items, the full amount approved by the court as fee for class counsel, amounts expended or to
be expended for notice, administration, distribution, or for any other expense that the Court approves as payable from a monetary award or settlement fund.

In Houle v. St. Jude, 2017 ONSC 5129, the Court followed this approach when calculating hypothetical scenarios as to how the Fund’s levy compared to a third party funder’s levy.  See paragraphs 40 to 41.

In Smith v Money Mart, 2010 ONSC 1334 approved at 2011 ONCA 233, the Court approved a settlement that provided for the payment of the levy by the defendant Money Mart to the Fund directly, and pursuant to
which the levy applied to the cash portion of the settlement as well as vouchers given to class members.

In Jeffery Rudd v. London Life Insurance Co, 2016 ONSC 5506, af�rmed 2018 ONCA 716, the Court concluded that the levy was applicable to a Judgement whereby no monies were directly paid to the class
members, but were rather paid into an account held by the Defendant for the bene�t of class members. It also held that the levy was payable directly by the defendant to the Fund.  See paragraphs 110 to 116 of the
Superior Court decision and paragraphs 58 to 67 of the Court of Appeal decision.

Example:

Settlement Amount: $10,000,000

To calculate levy, deduct all of:

Counsel fees: $2,000,000 
Funded disbursements returned to the fund: $200,000 
Administration costs: $50,000

Total amount subject to the levy 
$7,750,000

Levy = $7,750,000 X .10 = $775,000

For any questions about the calculation of the levy in particular cases, please contact Remissa Hirji.

Class Proceedings Fund webpages

Hiring: Director, Grants & Programs  

The Fund’s entitlement to a levy and how it is calculated

Class Proceedings Fund

The Class Proceedings Fund provides �nancial support to approved class action plaintiffs for legal disbursements and indemni�es plaintiffs for costs that may be awarded against them in funded proceedings.

Read more

Application process
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https://lawfoundation.on.ca/download/o-reg-771_92/
https://lawfoundation.on.ca/download/martin_v-_barrett_2008_o-j-_no-_3813/
https://lawfoundation.on.ca/download/houle-v-st-jude-medical-inc-2017-onsc5129/
https://lawfoundation.on.ca/download/smith-v-national-money-mart-2010-onsc-1334/
https://lawfoundation.on.ca/download/jeffery-v-london-life-insurance-2016-onsc-5506/
mailto:rhirji@lawfoundation.on.ca
https://jobs.hrassociates.ca/job/director-grants-programs/
https://lawfoundation.on.ca/for-lawyers-and-paralegals/class-proceedings-fund/
https://lawfoundation.on.ca/for-lawyers-and-paralegals/class-proceedings-fund/
https://lawfoundation.on.ca/for-lawyers-and-paralegals/class-proceedings-fund/application-process/


Details on the process and documents needed to apply to the Class Proceedings Fund.

Read more

The Fund’s entitlement to a levy and how it is calculated

If a case is awarded funding, a levy in favour of the Class Proceedings Fund (the “Fund”) is payable after the case is either settled or adjudicated in favour of the class. Regulation 771/92 sets out the way in which
the Fund’s levy is calculated.

Read more

Meeting dates

The Class Proceedings Committee’s list of scheduled meeting dates. Application hearings are scheduled after a full application has been received.

Read more

Reports & resources

The Class Proceedings Fund reports �nancial information and activities annually within the Foundation’s annual report. Find these reports, as well as other resources, here.

Read more

Committee

The Class Proceedings Committee is responsible for making decisions about whether applicants will receive support from the fund. Meet its members.

Read more
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https://lawfoundation.on.ca/for-lawyers-and-paralegals/class-proceedings-fund/application-process/
https://lawfoundation.on.ca/for-lawyers-and-paralegals/class-proceedings-fund/the-funds-entitlement-to-a-levy-and-how-it-is-calculated/
https://lawfoundation.on.ca/for-lawyers-and-paralegals/class-proceedings-fund/the-funds-entitlement-to-a-levy-and-how-it-is-calculated/
https://lawfoundation.on.ca/for-lawyers-and-paralegals/class-proceedings-fund/meeting-dates/
https://lawfoundation.on.ca/for-lawyers-and-paralegals/class-proceedings-fund/meeting-dates/
https://lawfoundation.on.ca/for-lawyers-and-paralegals/class-proceedings-fund/reports-resources/
https://lawfoundation.on.ca/for-lawyers-and-paralegals/class-proceedings-fund/reports-resources/
https://lawfoundation.on.ca/for-lawyers-and-paralegals/class-proceedings-fund/committee/
https://lawfoundation.on.ca/for-lawyers-and-paralegals/class-proceedings-fund/committee/
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Court File No.:  CV-09-376511-00CP 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

B E T W E E N : 

JEFFREY LIPSON 

Plaintiff  

- and - 

CASSELS BROCK & BLACKWELL LLP 
 

Defendant  

- and - 

MINTZ & PARTNERS, DELOITTE & TOUCHE LLP, GLENN F.  
PLOUGHMAN, SHELLEY SHIFMAN, PRENICK LANGER LLP, GARDINER  
ROBERTS LLP, THE ESTATE OF RONALD J. FARANO, DECEASED, JOHN  

DOE 1-100, JOHN DOE INC. 1-100, JOHN DOE PARTNERSHIP 1-100 and  
JOHN DOE LLP 1-100 

Third Parties 

Proceeding under the Class Proceedings Act, 1992 

Affidavit of Jeffrey Lipson – Settlement & Fee Approval 

I, Jeffrey Lipson, of the City of Toronto, in the Province of Ontario, hereby make oath and say:  

1. I am the Representative Plaintiff in this action. I have direct knowledge of the matters to 

which I depose of in this affidavit. The defined terms in this affidavit have the same 

meaning in this affidavit as they do in the affidavit of Peter L. Roy J. sworn November 29, 

2022 and the Settlement Agreement dated November 14, 2022.  

2. I am submitting this affidavit to seek approval of the Settlement Agreement and Class 

Counsel’s fees, disbursements and taxes. 
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Background & Participation in the Program   

3. I was in the men’s retail business from 1960 to 1982, when I went full time into the real 

estate investment business.  In 2007, I retired. 

4. In or around the fall of 2000, I learned of the Program.  I understood the gist of the 

Program, but I did not understand the intricacies and complexities of how it worked.  

While I did not read the Cassels Brock Opinion about the Program, it was important to me 

however that there was a legal opinion, from a reputable law firm, to support the tax 

benefits offered by the Program.     

5. I ultimately participated in the Program for each of the 2000 through 2003 tax years. I 

made significant investments in the Program and would ultimately acquire and donate 

276 timeshare weeks and the corresponding required amount of cash to various RCAAAs 

between 2000 and 2003.   

6. In the fall of 2004, I received a letter from CRA denying the full amount of the tax credits 

I had claimed in respect of the Program for the 2000 taxation year. I subsequently 

received additional correspondence from CRA denying my tax credits for the tax years 

2001 through 2003.     

7. In or around April 2004, I retained the law firm, Thorsteinssons LLP, to act on my behalf 

in all dealings with the CRA relating to my donations under the Program.  It is my 

understanding that Thorsteinssons LLP acted for most of the Class Members in this 

regard.  
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8. The dispute with the CRA proceeded by way of test cases brought by two of the Program’s 

participants. The test cases were resolved by way of the offer to settle from CRA discussed 

immediately below.   

9. In early 2008, the CRA made an offer to settle, offering to accept each donor’s tax credit 

for the amount of cash they donated to the RCAAAs, but not the value of the Timeshare 

weeks.  On March 24, 2008, I accepted the CRA’s offer to settle. That settlement was 

better than the possibility that a court could find that no tax credit was available at all.  

The effect of the settlement with CRA meant that the Class Members and myself would 

not earn a return on our participation in the Program and would get approximately a 50% 

tax credit (assuming the highest tax rate) of the cash we invested in the Program.   

10. I was disappointed with the results of the Program.  I and others subsequently contacted 

and retained the law firm, Davies, Ward, Phillips & Vineberg (“Davies”) for advice.  Davies 

eventually launched this Class Action. It is important to note that Davies would not act in 

this matter on a contingency basis and would only work on a fee for service basis. I 

attempted to personally fund this litigation with the assistance of several other 

disappointed Program participants but that effort proved to be costly and unsustainable. 

I subsequently made the decision to retain experienced class action counsel, who were 

prepared to act on a contingency basis, to take over as class counsel.    

11. After a number of conversations with lawyers at what is now Roy O’Connor LLP 

(principally Peter Roy, David O’Connor and Adam Dewar), I decided to continue to act as 

Representative Plaintiff and to transfer carriage of this action to their firm. As discussed 

further below, I reviewed and signed a formal Retainer Agreement (a copy of which is 
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attached as Exhibit “G” to the affidavit of Peter Roy sworn November 29, 2022), in which 

I agreed to continue to act as the Representative Plaintiff on behalf of the Class Members.  

Without waiving any privilege, I can say that some of the terms of the Retainer were 

specifically requested by me (through Davies).  I and Davies (on my behalf) spoke and 

corresponded with RO at length about the Retainer.  I read and reviewed the Retainer 

carefully (with the assistance of Davies) before I signed it.  I understand and agreed to the 

terms of the Retainer and specifically the 25% contingency fee payable to Roy O’Connor 

LLP (“RO”) if the case was successfully resolved. 

My Role as Representative Plaintiff   

12. As the Representative Plaintiff, I was consulted by RO throughout this litigation. My 

contact was most often with Adam Dewar and David O’Connor but I also spoke with Peter 

Roy at various times.  

13. Over the course of this action, I received numerous updates on the status of the action, 

considered RO’s advice and provided input or instructions on every major decision as 

required. Without limiting the generality of the foregoing, I took the following steps to 

advance this action: 

a. retained and instructed RO to assume carriage of this class proceeding; 

b. instructed RO to seek financial support from the Class Proceedings Fund;   

c. provided information, input and instructions to RO;  

d. reviewed and assisted in the preparation of the amended statement of claim; 

e. provided affidavit evidence in support of the certification motion;   
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f. attended for a cross-examination in advance of certification;    

g. provided documents for use in the discovery process;  

h. attended for my examination of discovery and a follow-up examination for 

discovery;  

i. consulted with RO on several occasions before and during the recent mediation 

process and, in particular, approved the settlement at $8.25 million; and,      

j. reviewed and approved the settlement terms and structure as well as the 

Settlement Agreement in this case. 

My Views of the Proposed Settlement 

14. I have reviewed and considered the terms of the Settlement Agreement.  I have also 

reviewed the affidavit of Mr. Roy regarding the Settlement.   

15. I understand that the key features of the Settlement include the following:   

a. Cassels Brock has agreed to settle the class action for a total payment of $8.25 

million;   

b. the $8.25 million payment will be the total compensation to the Class Members 

for all damages arising from their participation in the Program and will also be 

the source of payment of all fees, expenses, any fees (and disbursements and 

taxes) of Davies that are approved for reimbursement, the statutory levy for the 

Class Proceedings Fund and taxes;  

c. I understand that the Settlement will be paid out in two stages:  

i. The first stage payments will be based on the Class Members pro rata 

cash donations to the Program;  and,  
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ii. If any funds remain after the first stage after one year, the remaining 

funds will be used to increase the payments for those Class Members 

that cashed their cheques in the first phase.   

d. as I generally refer to above, legal fees and related disbursements (including 

taxes), the costs of administration and distribution of money to Class Members, 

and a 10% statutory levy for the Class Proceedings Fund will be deducted from 

the $8.25 million Settlement Fund; 

e. payments will be calculated based on a review of the records already in the 

possession of the Parties and will be made, for the most part, automatically. 

While most Class Members will not have to make a claim or application to 

receive compensation, Class Members for whom the Parties have no information 

as to their contributions to the Program will be asked to confirm the value of 

their contributions and to provide relevant backup documentation;  

f. Cassels Brock will receive a full release of all Released Claims, as defined in the 

Settlement Agreement;  

g. any funds remaining after stages one and two above will be paid to a charity to 

be agreed upon by the Parties and approved by the Court.  

16. In the circumstances, I believe that the Settlement is an excellent result and is a fair deal 

for my fellow Class Members.  I have weighed the benefits that would be available to Class 

Members under the Settlement against the costs, risks and delay if we continued the case 

through a trial and the likely appeal process.  The balance was overwhelmingly in favour 

of the Settlement. I have considered, among other things, that:  

a. Class Members will receive a reimbursement for a portion of their Cash Donation 

(aside from the tax credit already available) and will not have to wait several years 
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for only the possibility of receiving what could be less compensation in the future; 

and,  

b. Class Members have little, if anything, to do to receive their share of the 

Settlement. While RO and the Administrator will try and update or improve 

contact and donation information, compensation will be calculated by an 

independent administrator and be more or less automatically paid to the Class 

Members.  

17. I agree with the opinion of RO that this Settlement is fair, reasonable and in the best 

interests of the class. I am proud of the results achieved in this Settlement.  I am proud 

that I was able to assist and be part of this successful claim. 

My Views on Class Counsel’s Requested Fee 

18. As set out above, I spoke to RO at length about my Retainer Agreement before I signed it.  

I carefully read and understood the terms my Retainer Agreement at the time I signed it. 

RO answered and responded satisfactorily to all of the questions and requests that I and 

Davies had about the Retainer Agreement and its terms.  I agreed with the terms of the 

Retainer Agreement when I signed it as noted above, and I agree with the terms now. 

19. I understand, and understood at the time of signing, that my Retainer Agreement with 

RO is a contingency fee agreement. I understood that to mean that the Class Members 

would not be required to pay any fees or disbursements to advance the litigation and that 

RO would only get paid from amounts that they were able to secure from a successful 

trial or settlement of the case.  The burden of the fees and disbursements would be borne 

by RO. I understood that, if the case was successful, RO’s fees would be 25% of money 
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recovered, plus, subject to court approval,  any costs recovered as wells as disbursements 

and taxes I thought the arrangement was a fair one for both the Class and for RO.   

20. I note that RO took on this large and complex case and pursued it for almost 12 years. 

Without the efforts and perseverance of RO, this case would not have been brought and 

certainly would not have been brought to this successful resolution.  I have been 

impressed with the work of my lawyers and have thanked them for their efforts, time and 

success. 

21. I believe that without a class proceeding, it would have been impossible for the Class 

Members to have access to justice against the Defendant. While many members of the 

Class are almost certainly of above average financial means, no individual Class Member 

was prepared to fund (or continue to fund in the case of Davies retainer) the necessary 

expenses to litigate this action against a well-funded defendant such as Cassels Brock. I 

understand that most individual claims were too small for any lawyer to take them 

individually on a contingency basis and pursue them to trial without the benefit of a class 

proceeding.   

22. My own experience with trying to fund this litigation on a fee-for-service basis illustrates 

the difficulty with proceeding with litigation (including a class action) on a non-

contingency basis. As set out in Mr. Roy’s affidavit, while I initially retained Davies to 

prosecute this action on behalf of the Class on a fee-for-service basis, that arrangement, 

even with the assistance of several other Funding Class Members proved to be 

unsustainable.   
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23.  I am advised by Mr. Roy and believe that Class Counsel accepted a lower percentage 

contingency fee (i.e. 25% rather than a higher percentage) than they could have sought 

because Davies had already done a considerable amount of work to investigative this 

mater and had drafted and issued the Statement of Claim. At the same time, I also note 

that RO has performed exponentially more work than what was performed by Davies. 

24. As set out in Mr. Roy’s affidavit and in my Retainer Agreement with RO, the other Funding 

Class Members and myself paid Davies approximately $320,000.00 for their fees, 

disbursements and taxes regarding this class action.  As set out in my Retainer Agreement, 

I understand that RO will request that Davies Costs be reimbursed out of the Settlement 

Fund.  In fact, I (through Davies) specifically requested that reimbursement so that those 

of us who funded the Davies retainer (i.e., those who started and pursued the Class 

Action) will not bear a disproportionate share of the legal costs of advancing this action. 

25. By taking this matter on contingency and pursuing it as a class proceeding, I believe that 

RO’s efforts have allowed the Class Members (including me) to receive compensation for 

a reasonably significant portion of our out-of-pocket portion of the cash donated to the 

Program and that the Class Members would almost certainly not have pursued such 

compensation without this class action. 

26. I can also add that the issues in this case relate, obviously, to money that I invested or 

donated 20 or so years ago.  When I accepted the offer by CRA (to receive the tax credit 

on my cash donations), I did not expect at that time that I would get further compensation 

or reimbursement for my cash donations.  The compensation that I may receive under 
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